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SECOND EDITION. 


N publiſhing the following letters to the 
"Honourable Mr. Juſtice Blackſtone, con- 
taining obſervations on fome parts of his 
Commentaries on the Laws of England, 
my deſign was, not only to induce the 
learned ' Commentator to reconſider ſeveral 
paſſages of his celebrated work; which, as 
I thought; were injurious to the intereſts of 
religious liberty; but to promote amongſt 
my readers in general juſt conceptions of the 
right of private judgment, and of impartial 
liberty in matters of eonſcience ; which of all 
human rights ſeems to me to be one of the 
moſt ſacred and unalienable. How far I have 


lucecededi in Either of theſe views, it becomes 
: aA not 
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not me to ſuggeſt. The worthy Commen- 
tator, indeed, in a new edition of his work, 
hath made very conſiderable alterations in 
the moſt obnoxious paſſages on which I had 
remarked : however, I will not aſſert, that 
the conviction which produced theſe amend- 
ments, was owing to my performance, in- 
aſmuch as the Honourable Gentleman hath 
not given me authority to aſſert it, But 
whether theſe corrections are to be aſcribed 
ſolely to his own reflections, or in part at 
leaſt, to the ſuggeſtions and reaſonings of 
any other perſon ; in either caſe they are a 
noble ſacrifice to truth, which whoever doth 
not greatly admire and applaud, muſt, I 
think, be deſtitute of every ſpark of inge- 
genuity and candor. I am bound in honour 
and juſtice to the learned Gentleman, to 
point out diſtinctly in this edition of my let- 
ters, the particular corrections he hath made, 
of thoſe paſſages which I had conſidered. 
Thus the reader will know, how far we are 
now agreed, and in what points we ſtill dif- 
fer ; and will conſider me in the former caſe, 
as not now writing againſt Mr, Juſtice Black- 
oy | one ; 
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None ; but againſt any other perſon who 
may happen to hold, or advance, the ſenti- 
ments which he before ſeemed to eſpouſe. 
There are ſtill ſome material queſtions be- 
tween us; in particular, with reſpect to the 
Act of Toleration, as to which I cannot per- 
ceive the learned Judge hath at all altered 
his ſentiments, I obſerved in my firſt let- 
ter, that I never ſhould have argued this 
point with a perſon of his uncommon ac- 
quaintance with the laws of England, if I 
had not known the opinion I had formed, 
had been agreeable to the declared ſenti- 
ments of thoſe who either have been, or 
now are, the ornaments of the higheſt ſta- 
tions in the law; and to the moſt folemn 
Judicial deciſions. I think myſelf, therefore, 
ſingularly happy in the opportunity of pub- 
liſhing authentic copies of the argument of 
the late Mr. Juſtice Foſter delivered in the 
Court of Commiſſioners Delegates, and of 
the celebrated Speech of Lord Mansfield in 
the Houſe of Lords, in the Sheriff's caſe : a 
ſpeech, which in point of arrangement, weight 
of argument, perſpicuity and energy both of 
expreſſion 
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expreſſion and ſentiment, hath ſeldom, kf: 
believe, been equalled on any occaſion, un- 
leſs by the Noble Lord himfelf. And I here 
make my moſt humble and grateful acknow- 
ledgments to that truly Great Man, for the 
peculiar honour he hath done me, in per- 
mitting me to convey to the world a copy of 
that admirable model of juridical and ſena⸗ 
torial eloquence. 

I mentioned in the former edition of my 
letters having in my poſſeſſion a copy, which 
by many very competent judges, who were 
preſent when the Speech was delivered, and 

ſome of them members of the Supreme 
Court by which the Cauſe was determined 
il was thought to be not inaccurate: an im- 
| perfect tranſcript of which having, entirely 
; without my knowledge, appeared in an even- 
[ ing paper, I was deſirous, if I could obtain 

8 his Lordſhip's permiſſion, to favour the world 

with a more faithful copy. I accordingly 
1 waited on his Lordſhip, and had my requeſt 
| in the moſt condeſcending manner granted. 
Indeed his Lordſhip, when he delivered that 


——— Speech, had no notes, and- had 
* afterwards 
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afterwards taken no memorandums; but 
having read the copy, he declared his appro- 
bation of it: and it is accordingly printed 
in the Appendix, by Permiſſion. 

My learned and worthy friend Mr. Dod- 
ſon will likewiſe accept my particular thanks 
for communicating to me in the moſt oblig- 
ing manner, the original of his late uncle 

the Honourable Mr. Juſtice Foſter's very ace 
curate and maſterly Argument. 

Theſe excellent performances, thus au- 
thenticated, may be quoted as authorities; 
and they are ſuch authorities as will be 
reſpected by the Bench and the Bar, as long 
as ſound Reaſon, accurate Law, and impar- 
tial Juſtice ſhall haye their proper weight 
with either. 


THE 


PREFACE 
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FIRST EDITION. 


Erſecution is unwarrantable in any caſe; 3 

yet it may moſt naturally be expected 

in favour of a bad one, I do not much 
'wonder, therefore, that the church of Rome 


hath recourſe to it in ſupport of her mani- 


fold corruptions and uſurpations. But that 
Proteſtants ſhould have imitated her in this 
greateſt of all her enormities, and have there - 
by imprudently given a ſanction to her cruel 


treatment of themſelves, is aſtoniſhing, Ne- 


vertheleſs, that it is true, the hiſtary of our 
own country abundantly teſtifies. 
At the beginning of the Reformatian, in 


the reign of Elizabeth, ſeyeral who had been 


. 
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perſecuted i in the preceding reign, the Queen 
herſelf not excepted, diſcovered very into- 
lerant principles, and made no ſcruple to 
perſecute thoſe who differed from them, 
Very oppreſſive and ſanguinary laws were 
enacted againſt the puritans, and all non- 
conformiſts to the eccleſiaſtical eſtabliſh- 
ment. In the ſubſequent reigns of the male 
line of Stuart, ſuch laws were greatly mul- 
tiplied, and the moſt ſevere and violent 
' meaſures purſued, to accompliſh that Uto- 
pian ſcheme, an eccleſiaſtical uniformity. 
' Immediately upon the Revolution, the great 
Mr. Locke pleaded, with a clearneſs and 
ſtrength peculiar to himſelf, the cauſe of 
univerſal and impartial liberty of conſcience, 
in his celebrated Letters on Toleration *. 

Senſible 


The Toleration- act received the Royal Aſſent May 24, 
1689, and the ſixth of June following Mr. Locke, writing 
to Mr. Limborch, thanks him for ſending over the copies of 
the Latin letter concerning Toleration, which was printed in 
Holland ; where indeed it had been written during his retire- 
ment in the year 1685, as we are informed by the author of 
his life. prefixed to the folio edition of his works ; and it was 
probably now publiſhed with a view to promote the AR of 


Toleration. The copies which were not bound, he ſaith, 
A ware 


x PREFACE 70 the Firft Edition. 


Senſible and enlarged minds quickly felt the 
force of his argument. But it required time 


for the moſt perſpicuous and cogent reaſon- 
ings, to eradicate general prejudices, and to 


were not yet come to hand ; ayd thoſe which were bound, 


and which were come to hand, were probably intended for 


preſents, and might arrive time enough to be diſperſed a- 
mongſt the principal members of both Houſes during their 
debates upon the Toleration- act; eſpecially as it appears, 
they had been arrived ſome conſiderable time, by his ſaying, 
that he underſtood there was a perſon now employed (aliquem 


Anglum jamjam occupatum intelligo) in tranſlating the letter 


into Engliſh. I have been the more particular in this ac» 
count, becauſe it hath been ſaid, that Mr. Locke's letter upon 
Toleration oould not poſſibly have any influence on the To- 
leration- act; which the form of expreſſion in the next ſen- 
tence but one in the former edition implied it might. It is 
now ſo altered as to be conſiſtent with either ſuppoſition. 

Mr. Locke's ſentiments concerning the imperfe&ion of the 
Act of Toleration he thus elegantly expreſſes in the ſame 
tetter to Mr. Limborch : It is framed, ſaith he, non ei forſan 
latitudine, qua tu et tui ſimiles, veri et fine ambitione vel 
zovidia Chriſtiani, optarent. Sed aliquid eſt prodire tens. 
His initiis jacta ſpero ſunt libertatis et pacis fundamenta, qui- 
dus ſtabilienda olim erit Chriſti ecclefia : not with that lati- 
tude perhaps, which you, and ſuch as you, who are genuine 
Chriſtians, void of all ambitious and party views, would 
wiſh. It is ſomething, however, to advance thus far ; for by 
Such beginnings thoſe foundations of liberty and peace are, 
I hope laid, on which the Church of Chriſt will come in ſome 
future time to be eſtabliſhed, : 3 

: after 
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alter the ſentiments and complexion of the 
publick. For not only in the beginning of 
the reign of our glorious deliverer King Wil- 
liam, when the Toleration was enacted, 
were the views of the legiſlature ſo confined, 
that it was clogged with exceptions againſt 
heretics ; but upon them, as well as infi- 
dels, very ſevere penalties were afterwards 
inflicted, in the ſame reign, by a particular 
ſtatute, This, I am perſuaded, was not at 
all owing to the King, who ſeems to have 
had more generous ſentiments of mens relj- 
gious rights ; but to the blind zeal of the 
times, and to the high principles of ſome 
leading men in conyocation and parliament, 

However, the ſentiments and temper of 
the nation have been ſince greatly meliorated, 
eſpecially under the mild adminiſtration of 
the Princes of the Houſe of Hanover; to 
which happy reform no one contributed 
more, than that admirable ſecond to Mr. 
Locke, the late Biſhop of Wincheſter “, by 
his excellent writings in defence of religious 
as well as civil liberty. Inſomuch that per- 


Dr. Hoadley. 
A 2 ſecution 


* 
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ſecution having been diſcouraged by the 
civil power, and now become a ſtranger a- 


mongſt us, the generality of people, no doubt, 


imagine, that this hideous monſter hath no 
more countenance in the laws of their coun- 
try than in the ſpirit of the times. The 
truth is, the legal ſtate of religious liberty in 
theſe kingdoms is very little underſtood. 
Men naturally preſume, that, in this free 
and enlightened age, the rights of con- 
ſcience, eſpecially as they ſee them poſſeſſed 
without reſtraint or moleſtation, have the 
fame legal ſecurity with their civil rights. 
It will perhaps ſurprize many of my readers, 


if they are unacquainted with the Laws of 


their country, or have not read the late ex- 
cellent Commentaries upon them, to hear, 
that Deiſts and Arians, if they declare their 
ſentiments, are by law incapable of holding 
any offices or places of truſt, bringing any 
action, being guardians, executors, legatees, 
or purchaſers of lands, and are to ſuffer 
three years impriſonment without bail :— 
that to revile, or even openly to ſpeak in 
derogation of the common prayer, renders a 

* man 
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man liable to a fine of an hundred marks for 
the firſt offence, to one of four hundred for 
the ſecond, and for the third, to a forfeiture. 
of all his goods and chattels, and impriſon- 
ment for life :—and that the Toleration- act 
itſelf is ſo limited, that many who are com- 
monly thought to enjoy under it, deſervedly, 
every ſecurity which the law can give them, 
are yet ſubject to very ſevere and heavy in- 
flictions, to their utter ruin, as the law now 
ſtands :—And as for thoſe comprehended 
within that act; if, according to the opinion 
of ſome lawyers, they are only exempted by 
it from the penalties of certain laws, and are 
not reſtored to a legal conſideration and ca- 
pacity; upon this idea, I ſay, they lie open 
to ſuch inabilities and oppreſſions, that, 
were advantage taken of them, their very 
enemies would hardly wiſh their ſituation 
to be more deplorable. However this 
confined expoſition of the Toleration- act, 
though ſtill maintained, it ſeems, by ſome 
of the profeſſion, hath deen happily con- 
demned by moſt of the Judges, and is in- 
conſiſtent with thoſe grounds, on which 

==> 2 Wag 


* 
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was founded, in a particular caſe, a folemn 
Judgment of the ſupreme court of judicature, 
And under this diſcouragement it will never 
again, I. truſt, obtain the countenance of 
any court of law. | ; 

However that be, there are ſeveral perſe- 
cuting ſtatutes, thoſe which I have men- 
tioned and ſome others, which, I think, 
were a reproach to the times when they 
were enacted, and are much more ſo to the 
boaſted freedom and liberality of ſentiment 
of the preſent age, which ſuffers them to 
continue unrepealed. 

Let me only aſk any friend of civil liberty, 
what would be his reflections, if he had no 
ſecurity for the poſſeſſion of his rights and 
privileges in the laws and conſtitution of his 
country, but held them only through the 
moderation of his ſuperiors, or the ſpirit of 
the times? I believe, he would be extreme. 
ly uneaſy, till they were fixed on a legal 
baſis; extremely attentive to the ſentiments 
and conduct of thoſe who, from their abi- 
lities, or their rank and ſtation, might pro- 
bably obſtruct or promote ſo defirable a ſet 

* 3 tlement ; 
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tlement ; and thoſe who, in any critical 
juncture, would be likely to act in oppo- 
fition to the cauſe of liberty, would certainly 
be the objects of his jealouſy, if not of his 
averſion, Now let every ſuch friend of the 
civil rights of his country, whatever he his 
own religious opinions, and however ſecure 
he may himſelf be in his religious profeſſion 
under the protection of the law, conſider 
the caſe of thoſe who are obnoxious to ſuch 
penal ſtatutes, as, being ſtill in force, may 
poſſibly be employed (and he can never be 
ſure they will not be employed) as inſtru- 
ments of perſecution and oppreſſion, Every 
generous mind will make the intereſt of 
others, in ſuch caſes, his own ; and will be 
far from palliating or excuſing, much more 
from defending, ſuch laws as are incompa- 
tible with equity and humanity, and which, 
by thoſe who would be thought friends of 
religious liberty, ſhould never be mentioned 
but with diſapprobation and cenſure. What 
part the ingenious and learned Commenta- 
tor on the Laws of England, to whom the 


following Letters are addreſſed, hath taken, 
A 4 when 
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when he is conſidering ſome of thdſe ſta» 
tutes to which I refer, is not for me to ſay : 
the publick, as it is fit it ſhould, will 
judge. | 
No laws which are unjuſt, and incon- 
ſiſtent with that religious liberty which it 
is right the inhabitants of theſe kingdoms 
ſhould enjoy, (and I apprehend that which 
they do enjoy, it is generally thought right 
they ſhould, becauſe they have now enjoyed 
it for many years unmoleſted) ; I ſay, no 
laws which are indefenſible, and incompa- 
tible with the rights of conſcience, ſhould be 
ſuffered to remain unrepealed. For if it be 
proper, that ſuch rights ſhould be poſſeſſed 
in the extent in which they are through the 
lenity of the times, it is proper there ſhould 
be a legal ſecurity for the poſſeſſion of them; 
that they may not be trampled upon through 
the poſſible caprices of men in power, or 
ſome unaccountable turn in the ſentiments of 
the publick. And though I would not be 
underſtood to inſinuate, that there is at pre- 
ſent any likelihood of ſuch an infringement ; 
yet the rights of human nature (and reli- 
= gious 
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gious liberty in its full extent is one of theſe) 
ſhould never lie at the mercy of any ; but 
on the contrary, ſhould have every protec- 
tipn and ground of ſecurity, which law, and 
the policy of free ſtates, can give them. 

If any one fay, It is right to keep a rod 
in terrorem, though it would be injuſtice or 
inhumanity to uſe it: I ſhall be apt to ſuſ- 
peR, that, notwithſtanding his fair pretences, 
when a proper opportunity offers, he will 
not fail to uſe it. For I am ſure, if, in the 
concerns of religion, human terror be a pro- 


per motive, human puniſbment is equally ſo, 


— 


ADvER- 
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ADVERTISEMENT to the FIRST 
EDITION. 


HE following Letters were nearly 

printed off, before the Gentleman, to 
whom they are addreſſed, was appointed to 
the high ſtation which he now fills in the 
law. This is mentioned as an apology for a 
form of addreſs which the reader will per- 
ceive is not ſuitable to his preſent character. 
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ETTER I. Dr. Blackſtone's opinion concern». 

ing the Act of Toleration, that it only frees Diſ- 
ſenters from the penalties, not from the crime of non- 
conformity, ſtated, page 3,—9. The reaſon aſſigned 
for this opinion conſidered, p. 9,11. The contrary 
opinion, That the crime of nonconformity is aboliſhed 
together with the penalties, with reſpect to thoſe who 
are qualified as the act directs, proved, (1.) from the 
mode of expreſſion in that clauſe of the act, which 
repeals the penal ſtatutes with regard to ſuch perſons, 
p. 11,—15. (2.) from thoſe clauſes which protect 
the diſſenting worſhip: The argument of a Noble Lord 
in a high department of the law upon this head, 
p. 15, — 17. (3. ) from the unanimous judgment of the 
Commiſſioners Delegates, and of the Houſe of Lords, 
in the Sheriff's caſe: the grounds of their judgment 
ſtated; and ſhewn to be, that Diſſenters are freed from 
the crime as well as penalties of nonconformity, 
p. 17,22, Further conſideration of the ſtate of 
Diſſenters, and of diſſenting worſhip, under the tole- | 
ration: The opinion of a Noble Lawyer, and of 
the late Speaker Onſlow, p. 22, —25. Concluſion, 


p. 25,—27 


LzrrER II. Dr. B. having diſclaimed the approbation 
of the penal ſtatute againſt Arians, charged upon him 
| by 


| 
{ 
"i 
} 
{ 
j 
| 


and conduct of Chriſtians towards thoſe who revile 
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by Dr. Prieſtley, the omiſſion or alteration of ſame 
expreſſions in his Commentaries ſhewn to be neceſſary, 
p. 28, —32. An enquiry into the proper authority for 
defining hereſy, of which Dr. B. ſpeaks : proved, that 
there is no ſuch authority : the right of private judg- 
ment aſſerted, p. 32,—39. Hereſy not being ſufſi- 


ciently defined Dr. B. thinks a defect in the law: 


| fhewn to be an advantage to religious liberty, con- 
ſidering the lenity of the times, p. 39, 40. Suppoſing 


hereſy puniſhable by human authority, an enquiry in- 
to the nature of that puniſhment : Dr. B's ſentiments 
concerning it examined and refuted : temporal penalties 
improperly applied to caſes of hereſy, p. 40,—51. 
Whether it be the right of a national church, as Dr. 
B. intimates, to prevent the propagation of crude and 


undigeſted ſentiments in religious matters, p. 51,55. 


LETTER III. Dr. B's account of the penal ſtatute againſt 


the Deiſts, and his ſentiment concerning the fitneſs 
of their being puniſhed by the magiſtrate, p. 56,—58, 


His argument for ſuch puniſhment from the tendency 


of their principles conſidered, p. 59,—64. His ar- 


gument for puniſhing thoſe who depreciate the efficacy 


of Chriſtianity, taken from the nature of judicial oaths, 


conſidered, p. 64,—69. An enquiry, whether the re- 
proaches and calumnies which infidels throw upon re- 


ligion, be a proper ground of the magiſtrate's puniſh- 


ing them; inaſmuch as they affect the honour of God, 
are offenſiye to good men, and tend to leſſen the in- 
fluence of religion, p. 70, —76. The proper temper 


theig 
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- their holy religion, with further reaſons againſt che 
- puniſhment of infidels by the magiſtrate, p. 76,—8b6. 


LarrER IV. The clauſe in the Act of Uniformity a- 
gainſt ſpeaking in derogation of the common prayer : 
Dr. B, of opinion, that the continuance of it to the 

- preſent time is not too ſevere and intolerant, p. 81, 82. 
The reaſons for his opinion conſidered : (1.) That it 
is indecency, by ſetting up private judgment in oppo- 
ſition to publick, p. 83,—94. (2.) Arrogance, in 

treating with rudeneſs and contempt what hath a bet- 
ter chance to be right than the ſingular notions of a 
particular man, p. 94,—106, (3.) Ingratitude, by 
denying that liberty to the members of the national 
church, which the retainers to every petty conventicle 
enjoy, p. 106,—109. Even allowing Dr. B's rea- 
ſons, the clauſe ſtill too ſevere and intolerant, p.-109, 
110. Dr. B's attempt to juſtify it, as a means of 
ſecuring the purity and decency of the national wor- 
| ſhip, conſidered, p. 110,112. Dr. B. wrong in his 
approbation of it, as a lawyer, becauſe it is ſo drawn 
as to include perſons not guilty of that crime, which 

he ſuppoſes is the only one intended, p. 112,116. 

Dr. B's encomium of the reign of Elizabeth conſidered, 

p. 116,—118, 


. PosTscRIPT to LETTER IV. A further conſideration 
of the clauſe againſt ſpeaking in derogation of the 
common prayer, occaſioned by ſome alterations in a 
ſubſequent edition of the Commentaries : The learned 
Commentator of opinion, that the continuance of it 


to 
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to the preſent time, in terrorem at leaſt, is not too ſe- 
vere and intolerant, p. 119,—121. The nature and 
propriety of acts in terrorem in general, and of this in 
particular, conſidered, p. 121,—128. Whether the 
_ continuance of this clauſe in terrorem be vindicable, 
becauſe it is levelled, not againſt thinking differently 
from the national church, but, as the Commentator 
aſſerts, againſt railing at the church and its ordinances, 
p. 128,—131. Admitted by him, that no reſtraint 
ſhould be laid upon rational enquiries into the pro- 
priety of the eſtabliſhed mode of worſhip: but the 
queſtion ſhewn to be, concerning direct poſitions and 
declarations, and arguing in ſupport of them; to 
which the act expreſsly refers, p. 131,—134. The 
| ordinance in favour of the directory examined and ex- 
l ploded, 134,—137. The points in debate between 
the church and the Diſſenters, not, as the learned 
Commentator ſuppoſes, mere trifles, p. 137,—141. 


LITTER V. Dr. B's opinion, that an alteration in the 
the church conſtitution or liturgy would be an in- 
fringement of the act of union, conſidered, upon his 
own ſtate of it; namely, ſuppoſing the Britiſh par- 
liament have a competent authority to make altera- 
tions, p. 142,—146. Obſervations concerning the de- 
ſign of the act, p. 146, 147. Conſideration of Dr. 

B's aſſertion, without any regard to the deſign of the 
act, from the nature of ſolemn pa&a conventa, p. 147, 
—155. Dr. B's poſition, that thoſe who divide from 
the church upon matters of indifference, do it upon 
no reaſon at all, conſidered, p. 156,—260, 
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Lrrrzx VI. Dr. B's opinion, that a teſt- law, exclud 
ing Diſſenters from civil offices, is eſſential to the idea 
of a chutch-eſtabliſhment, examined, p. 161,163. 
The injuſtice of excluding any good ſubjects on a re- 
ligious account, aſſerted, p. 164, 165. Such excluſion 
not to be vinticated by the plea of publick good, 
p. 165,173. Not conducive to the good of the 
ſtate : not granted to the church, as a reward for her 
inforcing the duties of imperſect obligation, or in lieu 
of her reſigning to, the ſtate her independence, and the 
appointment of her officers, p. 173,—177. Not pur- 
chaſed by the church by her conſenting to a tolera- 
tion, p. 177, 178. In what ſenſe an excluſive teſt is 
for the good of the church, conſidered : whether via- 
dicable, becauſe it is for her emolument : how far it 
contributes, as Dr. B. ſuppoſes, to ber ſecurity or pro- 
tection, p. 178,—198. Objection from the deſtruc- 
tion of the eccteſiaſtical conſtitution in the laſt cen- 
tury, anſwered, p. 198, - 200. A facramental teſt lit · 
tle or no ſecurity to the church in its own nature, and 


very improperly applied to civil purpoſes, p. 200, 201. 


LerTes VII. A paſſage in Dr. B's chapter of Præ- 
munire conſidered, and that it contains a reflection on 
the principles of the Diſſenters as deſtructive of the 
obligations of ſociety, proved, p. 202,—208, His 
compariſon of their principles with thoſe of the Ro- 
man Catholics, as aiming at a diſtin, indepen- 
« dent ſupremacy of their own, where ſpiritual men 
« and ſpiritual cauſes are concerned,” examined and 
confuted, p. 208,—212, That their principles are 


totally 


totally inconſiſtent with thoſe of the Anabaptiſts in 
Germany, and Fifth- monarchy-men in England, in 
the laſt age, ſhewn, p. 213,—215. Dr. Prieſtley not 

| fingular in his interpretation of a particular paſſage in 
the Commentaries, which Dr. B. hath promiſed: to 

- correct, p. 215,218. The author's reaſon for writ- 

ing to Dr. B.: Concluſion, p. 218g—220. 
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P. 17. note +, for 7th of February, read 4th of February. 


P. 166. note, line 1, 2, 3. blot out the inverted commas be- 
fore ** With, what, © ſuperſtruture; and inſert them 
before the word © every. 

P. 191. note, I. 5. from the bottom, inſert the mark of paren- 
theſis after be?) 
P. 105. note, I. 17. for non-epiſcopal read non-epiſcopalian, 


Ibid. I. 19. for epiſcopalian readepiſcopal, 
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OUR candor, I doubt not, will rea- 
dily excuſe an admirer of your ex- 
cellent Commentaries on the Laws of 
England ; if, from a defire of their being 
rendered ſtill more excellent than they are, 
he gives you. an opportunity of reviewing 
ſome paſſages, which, to him at leaſt, ap- 
pear to be exceptionable; and not ſo judi- 
cious and accurate, as other parts of your 
truly admirable performance. It were to be 
wiſhed, that a work, ſo nearly perfect, were 
omnibus numeris abſolutum. 
B My 
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My profeſſion, Sir, is not that of the 
law; and if it were, it would be with dif- 
fidence, at leaſt with much deference, I 
ſhould make remarks on the compoſition 
of ſo great a maſter. The point, however, 
which I have in view, not only is of great 
importance to myſelf, amongſt others, who 
difſent from the eſtabliſhed church; but 
ſome caſes of a public nature, which have 
come under my obſervation, have given me 
frequent occaſion to conſider it with no ſmall 
attention. Nevertheleſs, if I had not found 
my own ſentiments authorized and ſupported 
by their congruity to the declared opinion of 
perſons of the moſt accurate and compre- 
henſive acquaintance with the laws of Eng- 
land, and by thoſe general grounds and rea- 
ſons, on which the moſt ſolemn judgments 
have been given; I ſhould hardly have pre- 
ſumed to offer to you, and to the publick, 
the following obſervations. 

I remember, when ſome years 90, © I 
read your Analyſis of the laws of England, 
-and obſerved, that, in the third chapter of 
the fourth book, under the head of offences 


againſt . 
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againſt the eſtabliſhed church, you men- 
tioned © Nonconformity to its worſhip— 
through Proteſtant diſſenting ;” and added 
« Penalty : ſuſpended by the toleration-a&:” 
I then imagined, that your ſentiments of 
the intent and influence of that act, and of 
the ſtate and condition of the Diſſenters un- | 
der it, were confined and narrow, How- 
ever, I flattered myſelf, that, when you 
came to conſider the matter more thoroughly 
in your larger work, you would ſee reaſon 
to repreſent the caſe of the Diſſenters ſome- 
what differently; and do it, as I think, 
more juſtice. 

But, in the fourth volume of your Com- 
mentaries, chapter the fourth, p. 53. I am 
ſorry to find the following paſſage : * The 
« penalties (viz. thoſe which are laid upon 
te the Difſenters by abundance of ſtatutes, 
te in particular by * 35 Eliz. c. 1. 17 Car. 
« II. c. 2. 22 Car. II. c. 1.) are all of 
them ſuſpended by the ſtatute 1 Will. & 


In the new edition is inſerted, © 23 Eliz. c. 1.” There 
are ſeveral other ſtatutes, which ſhould have been mentioned ; 


and above all, (for a reaſon which will be hereafter aſſigned) 


1Eliz. c. 2. F. 2. & 14+ | 
Navy B 2 « Mar, 
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« Mar, ſtat. 2. c. 18 * commonly called the 
« Toleration- act, which exempts all Diſfen- 
te ters (except Papiſts, and ſuch as deny the 
« Trinity) from all penal laws relating to 
« religion, provided they take the oaths 
« of allegiance and ſupremacy +, and ſub- 
« ſcribe the declaration againſt Popery, and 
© repatr to ſome congregation, regiſtered 
« in the biſhop's court or at the ſeſſions, the 
« doors whereof muſt be always open : and 
« diſſenting teachers are alſo to ſubſcribe 
e the thirty-nine articles, except thoſe re- 
« lating to church-government and infant- 
te baptiſm. Thus are all perſons, who will 
4% approve themſelves no Papiſts or oppug- 
„ ners of the Trinity, left at full liberty to 
te act as their conſciences ſhall direct them 
jn the matter of religious worſhip . 
{<7 RS 
„ In the new edition is here added the title of the Act; 
namely, For exempting their majeſties proteſtant ſubjects, 


« diſſenting from the church of England, from hems penal- 
4 ties of certain laws.“ 


+ Added in the laſt edition, (or make a ſimilar alirms- 
« tion being Quakers.” 
t Added, © And if any perſon ſhall wilfully, maliciouſly, 


or contemptuouſly, diſturb any congregation, aſſembled 
« in 
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This is all you ſay of the toleration-a& 
in your Commentaries; and before I make 
any obſervations upon it, I beg leave to 
mention a paſſage in your anſwer to Dr. 
Prieſtley; who had obſerved &, that he. did 
* not know that MERE nonconformity was 
* any crime at all in the laws of Eng- 
% land—ſince the act of toleration :”—You 
ſay +, that you © beg leave to inform Dr. 
« Prieſtley, ſince it ſeems he is yet to learn 
« it, that nonconformity is ſtill a erime by 
« the laws of England, and hath ſevere 
« penalties annexed to it, notwithſtanding 
ee the act of toleration, (nay expreſsly re- 
« ſerved by that act) in all ſuch as do not 
* comply with the conditions thereby en- 
joined. In caſe the legiſlature had in- 
* tended to aboliſh both the crime and the 
« penalty, it would at once have repealed 
« all the penal laws enacted againſt non- 
© conformiſts. But it keeps them expreſs- 
« in any church, or permitted meeting-houſe, or ſhall miſuſe 
« any preacher or teacher there, he ſhall (by virtue of the 
fame ſtatute) be bound over to the ſeſſions of the peace, 
* and forfeit twenty pounds.” 
Remarks, p. 49. - + Reply, p. 11, 12, 
B 3 6 ly 
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« ly in force againſt all Papiſts, oppugners 
te of the Trinity, and perſons of no reli- 
* gion at all: and only exempts from their 
te rigoyr ſuch ſerious, ſober-minded Diſ- 
te ſenters, as ſhall have taken the oaths, 
* and ſubſeribed the declaration at the ſeſ- 
te ſions, and ſhall regularly repair to ſome 
te licenſed *” ( regiſtered) . place of religious 
** worſhip. But though theſe ſtatutes oblige 


®* Regiſtered is the word in the aft. A licence, in its com- 
mon acceptation, implies a power of refuſal: but in the 
preſent caſe there is no ſuch power: for the clerk of the 
peace, or the regiſter of the archdeacon's and biſhop's court, 
is by the act required to regiſter ſuch place of meeting, upon 
its being certified. Accordingly, where this hath been re- 
fuſed by uninformed juſtices and clerks of the peace, a 
mandamus, upon application, hath been always granted, 
as it muſt be, to compel their compliance, Yet in the bi- 
ſhop's court of the dioceſe of Wincheſter, (I know not 
whether in any other) notwithſtanding that the toleration- 
act requires only that the place of worſhip be certified, an 
humble petition is, at leaſt lately was, inſiſted upon, to the 
Right Reverend Father in God, &c. alledging a variety of 


- Particulars in ſupport of the petition, and humbly praying, 


that he would be yLEAseD to licence ſuch a place of wor- 
Ihip. To ſuch an unwarrantable extent hath the idea of li- 
cencing been carried. But, I hope, this practice is, or will 
be, diſcontinued. If it is not, and ſhould be legally que- 
ſtioned in the courts at Weſtminſter, as perhaps it may, it 
will be quickly found, that it cannot be ſupported, 

| me 


rr 


* me to conſider nonconformity as a breach 
« of the law, yet (notwithſtanding Dr. 
« Prieſtley's ſtrictures) I ſhall ſtill continue 
te to think, that reviling the ordinances of the 
te church is a crime of a much grofſer na- 
© ture than the other of mere nonconfor- 
cc mity.” 

So that, in your opinion, Sir, mere non- 
conformity is a crime, though not ſo great 
as ſome others; and is ſo conſidered in the 

eye of the law, notwithſtanding the tolera- - 
tion- act. The penalties, indeed, by that act 
are SUSPENDED, but the cRIME ſubſiſts 
In ſupport of this opinion you remark, 
that. nonconformity is ſtill a crime, and 
* hath heavy penalties annexed to it, not- 
* withſtanding the act of toleration, (nay, 
c expreſsly reſerved by that act) in all ſuch 
* as do not comply with the conditions there- 
« by enjoined.” But theſe conditions, in my 
opinion improperly ſo ſtiled, are only a pre- 
ſcribed method in which Diſſenters are to ap- 
prove themſelves MERE NONCONFORMISTS, 
or in your own words, no Papiſts, oppug- 
* ners of the Trinity, or perſons of no reli- 
B 4 gion 
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« pion at all,” Your remark then amounts 


to this, that popery, hereſy. and infidelity; _ 


or irreligion, are ſtill crimes in the eye of 
the law, notwithſtanding the toleration aQ; 
But can it be inferred from hence, that there 
is any crime in MERE nonconformity? You 
ſeem to think it may, and to make it plain, 
you obſerve, that in caſe the legiſlature 
© had intended to aboliſh both the crime 
4 and the penalty, it would at once have 
«« repealed all the penal laws enacted againſt 
* nonconformiſts; but it hath expreſsly 
% kept them in force,” you ſay, “ againſt 
* all Papiſts, oppugners of the Trinity, and 
** perſons of no religion at all.” Your 
argument I take to be this, that becauſe 
the legiſlature “ hath kept them in force 
* againſt all Papiſts, oppugners of the Tri- 
* nity, and perſons of no religion at all; 
therefore (a ſtrange non-ſequitur ſurely !) 
it did not intend to repeal them, and abo- 
liſh the crime as well as the penalty, as to 
thoſe who are xo Papiſts, or oppugners of 
the Trinity, or perſons of no religion at all, 
but mere nonconformiſts to the eſtabliſhed 
rites and modes of worſhip. Theſe ſerious 

| ſober- 


ſober· minded Diſſenters are only exempted from 
tbe xIdOoun of the penal laws. They are ſtill 
criminali it ſeems, only the penalties due to 
their crime are ſuſpended; and their noncon- 
formity is ſtill a breach of the law. ö 
V pon this principle, the uſe of the term, 
ſuſpenſion of penalty, both in your Analyfis 
and Commentaries with reſpect to the effect 
of the toleration- act, may be eaſily account- 
ed for, and appears conſiſtent. 

It is true, in your Commentaries, after de- 
claring the penalties to be ſuſpended by the to- 
leration- act, you immediately add, which” 
(toleration- act) . exempts all Diſſenters (ex- 
* cept Papiſts, and ſuch as deny the Tri- 
* nity) from all penal laws relating to re- 
* ligion, provided they take the oaths,” &c. 
But this ſeems to mean nothing more than 
the ſuſpenſion which you had juſt ſpoken of, 
and to be only exegetical of that term; to 
be an © exemption” (as you expreſs it in 
your reply to Dr. Prieſtley *) „ from the ri- 
* gour or penalties * of thoſe laws,” but not 
from the crime on which the penalties were 
grounded. This, I apprehend, to be your 


Pag. 11, 12, . 
© real 


ſelf miſtaken. I think, the truth is, that 


rn 
real meaning: I ſhould be glad to find my- 


nonconformiſts (namely, to the peculiar rites, 
diſcipline, and government of the church, as 
this word always ſignifies) are freed from all 
the effects of the penal laws, as to crime as 
well as penalty ; but theſe ſtatutes remain in 
force, both as to crime and penalty, with re- 
ſpect to thoſe who are more than mere non- 
conformiſts ; who are Arians, or Papiſts, or 
perſons of no religion at all: and that, not 
on account of their nonconformity, but of 
their ſuppoſed hereſy, or enmity to the go- 
vernment, or infidelity and irreligion : It is 
not, I ſay, their © nonconformity which is 
« ſtill a crime, and hath heavy penalties an- 
« nexed to it” as you aſſert, but their ſup- 
poſed hereſy, or popery, or irreligion : which 
is very plain; for, if they purge themſelves 
of theſe, and ſhew, in the way preſcribed by 
the toleration-act, that they are no Arians, 
Popiſh recuſants, or infidels, and perſons of 
no religion,. they are immediately, notwith- 
ſtanding their nonconformity, unaffected by 
theſe ſtatutes. 


The 
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The queſtion then is, whether Noncon- 
formity be a crime in thoſe, who, complying 
with the toleration- act, have approved 
« themſelves no Papiſts, oppugners of the 
« Trinity, or perſons of no religion at all?“ 
Or, what is the ſtate of MERE NonConNFoRMe | 
ISTs under that aft? Are they in the eye of 
the law criminal, tho' the penalties are ſuſ- 
pended ? or, are they reſtored to a legal ca- 
pacity, and to a freedom from all crime as 
well as penalty, in virtye of the toleration- 
act? 


In my opinion, to repreſent nonconfor- 
mity as a crime, the penalties of which are 
merely ſuſpended, is a defective and errone- 
ous account of the ſtate of the Diſſenters, un- 
der the toleration- act. And to ſhew this, 


The F1RsT obſervation I would make is: 
That ſuſpen/ion of penalty is not the language 
of that act. The title of the act indeed uſes 
the phraſe, exemption from penalty : it is 
ſtiled, An a& for exempting their majeſties 
Proteſtant ſubjects, diſſenting from the church 
of England, from. the penalties of certain 
laws, 


ren 


laws . But the act itſelf uſes a comprehen- 
| five and forcible expreſſion, which excludes 
| 


the crime as well as the penalty; it leaves 
theſe penal ſtatutes no operation at all, with 
reſpect to the Diſſenters who are under the 
ll toleration- act; it repeals and annibilates thoſe 
ſtatutes with regard to ſuch Diſſenters. The 
| words of the toleration-a& are, that thoſe 

| ſtatutes ſhall not be conſtrued to EXTEND to 
| ſuch perſons. And if they are not to be 

| conſtrued to extend to them, nothing can be 
plainer, than that they are not to be con- 


| ſtrued to ect them at all, either as to crime 
| 


t was obſerved by a learned Judge, who differed in opi- 
nion from his brethren in the ſheriff's caſe, that the titles of 
acts of parliament furniſh a very good clue for explaining 
them; and from hence he inferred, that the act of toleration 
is merely an exemption from the penalties of certain laws. But 
I beg leave to obſerve, that to illuſtrate or explain acts of par- 
liament by their titles is one thing, to reftrain or limit them is 
another. Whether they amount to more than their titles ex- 
preſs, myſt be determined by the words or clauſes of the act 
itſelf. The teſt - act ſupplies us with a caſe in point, it being 
intitled, An act for preventing dangers which may happen 
from Popiſh recuſants ; and yet every one knows it is ſo drawn 
as to comprehend alſo the Proteſtant Diſſenters. Indeed num- 
berleſs inſtances might be produced, in which, were we to re · 
ſtrain the intention of acts by their titles, we * fall into 
moſt egregious miſtakes. 
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or penalty. Now, if the ſtatute - law doth 
not make this a crime, it is certain, it is no 
crime at all by the common law; becauſe the 
conſtitution of the church, and its peculiar 
doctrine, worſhip, diſcipline, and govern- 
ment, are founded wholly upon the ſtatute- 
law, and not at all upon the common law “. 


Inſtead, 


If it is a crime not to take the ſacrament at church,” 
faid a Noble Lord in a high department of the law, (and by 
parity of reaſon, if it had been to the particular purpoſe of 
his argument at that time, he might have ſaid, If it be a 
crime not to go to church, or join in any of its publick offices) 
« it muſt be a crime by ſome law; which muſt be either com- 
% mon or ſtatute-law'; the canon law inforcing it depending 
% wholly upon the ſtatute-law. Now the ſtatute-law is re- 
6 pealed, as to perſons capable of pleading, that they are ſo 
1% and ſo qualified ; and, therefore, the canon law is repealed 
« with regard to thoſe perſons, If it is a crime by common 
** law, it muſt be ſo either by uſage or principle. There is no 
«« uſage or cuſtom, independent of poſitive law, which makes 
% nonconformity a crime. The eternal principles of natural 
« religion are part of the common law: the eſſential princi- 
« ples of revealed religion are part of the common law ; fo 
« that any perſon reviling, ſubverting, or ridiculing them 
* may be proſecuted at common law. But it cannot be ſhewn 
« from the principles of natural or revealed religion that, in- 
« dependeat of poſitive law, temporal puniſhments ought to 
« be inflited for mere opinions with reſpe& to particular 
« modes of worſhip. Perſecution for a ſincere, though erro- 
«« neous conſcience, is not to be deduced from reaſon or the 
#* fitneſs of things: it can only ſtand upon poſitive law.” See 
his Lordſhip's ſpeech in the Appendix, No, II. a 


Inſtead, therefore, of ſaying in the Com- 
mentaries, that the penalties are all of them 
J ſiſdended 


The act of uniformity 1 Eliz. c. 2. is that poſitive law 
upon which reſted the obligation to conformity previous to the 
toleration- act, the acts of uniformity of Edward the Sixth 
having been repealed by 1 Ma. Seſſ. 2. c. 2. But it is ex- 
preſsly declared by the toleration · act, that the 14th clauſe of 
the act of Elizabeth, which enjoined conformity to the church, 
ſhall not be conſtrued to extend to Proteſtant Diſſenters, that is, 
it is repealed with regard to ſuch perſons; and the acts of the 
2d of Edward the Sixth, c. 1. and of the 5th and 6th of Edward 
the Sixth, c. 1. which were revived by the ſecond clauſe of the 
act of uniformity of Elizabeth, are, as far as they require con- 
formity to the church, repealed by ſection the third of the tole · 
ration- act, which frees Diſſenters from all eccleſiaſtical cen · 
ſures, and conſequently from thoſe to which they were expoſed 
by the revived acts of Edward the Sixth. When, therefore, 
the learned Commentator mentions 23 Eliz. c. 1. 35 Eliz. c. 1. 
17 Car. II. c. 2. 22 Car. II. c. 1. as acts from which the Diſ- 
ſenters are exempted by the toleration- act, he ought above all 
to have mentioned the 14th clauſe of the act of uniformity, 

and thoſe eccleſiaſtical cenſures to which the Diſſenters were 
liable by the revived acts of Edward the Sixth. His not hav- 
ing done this may poſſibly lead ſome of his readers to conclude, 
that notwithſtanding the ſubſequent penal laws againſt Diſſen- 

ters, are repealed, yet thoſe acts of uniformity on which the 
original obligation to conformity was founded are ſtill in force 
with regard to them; and that accordingly they are obliged to 

conformity de jure, though excuſed from the penalties of cer- 
tain laws by which it is enforced ; whereas an attention to the 

repeal of the acts which I have mentioned, in reſpe& to Diſſen- 
n, would, I think, clearly ſhew that they are under no ſuch 

obliga- 
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fuſpended by the toleratian- act, which exempts 
all Diſſenters, except Papiſts, and ſuch as 
deny the Trinity, from all penal laws, &c. 
ſhould it not have been ſaid, that all penal 


laws for nonconformity are repealed, with re- 
gard to thoſe Diſſenters, who are qualified 
as the act directs? And would it not have 
been proper to mention, that the Diſſenters 
are freed from proſecution in the eccleſiaſti- 
cal courts? And that there is nothing, there- 
fore, in the law of England, which can 
make mere nonconformity a crime, any more 
than liable to penalty ? 


The s co obſervation I would make is 
this: That both the crime and penalty of 
mere Proteſtant nonconformity are aboliſhed 
by the act of toleration, is evident from the 
protecting clauſes of that act: which, in the 
words of a great lawyer, have not only ex- 
* empted the Diſſenters way of worſhip from 
* puniſhment, but rendered it innocent and 
« lawful; have put it, not merely under the 
obligation, and conſequently are not criminal in their Non- 
conformity; and, I hope, therefore, that theſe plain matters 
of fact, which are ſo. material to the right deciſion of the 


queſtion between us, will not be omitted in any future edi- 
dion of che Commentaries, 


„% Con- 
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«* connivance, but under the protection of 
« the law, have e/tabli/bed it. For nothing 
« can be plainer, than that the law protects 
* nothing in that very reſpect, in which it 
« is, at the ſame time, in the eye of the law 
« a crime. Diſſenters by the act of tolera- 
“tion, therefore, are reſtored to a legal con- 
« ſideration and capacity.” And this is a 
view of their condition under the toleration- 
act, of great importance. For many conſe- 
quences will from hence follow, which are 
not mentioned in the act; and which would 
not follow, if the act amounted to nothing 
more than a ſuſpenſion of penalty. For in- 
ſtance, previous to this act, a legacy, left to 
diſſenting miniſters and diſſenting congrega- 
tions, was not eſteemed a valid one; becauſe 
the law knew no ſuch perſons, and no ſuch 
aſſemblies; and it was left to what the law 
called ſuperſtitious purpoſes. But will it be 
ſaid in any court in England, that ſuch a le- 
gacy is not a valid one now? and yet there 
being nothing ſaid of this in the toleration- 
act, it can only follow, conſequentially, 
from the Difſenters being reſtored by that 
act to a legal conſideration and capacity, and 

being 
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being no longer criminal in the eye of the 
law, as they were before that act was enacted. 


The THIRD obſervation which I would 
make is: That the unanimous judgment of 
the commiſſioners delegates *, and of the 
Houſe of Lords + affirming that judgment, 
in the great cauſe between the city of Lon- 
don and the Diſſenters, concerning the fine 
inflicted by a by-law of the city on thoſe 
who refuſed the office of ſheriff, was ground- 
ed entirely on this opinion, © That the to- 
© [eration-a& removed the crime as well as 
& the penalty of mere nonconformity.” 

The caſe, you know, was this: By the corpo- 
ration- act no perſon can be placed, choſen, or 
elected into any office of or belonging to the 
government of any corporation, who hath not 
taken the ſacrament in the church of Eng- 

Lord Chief Baron Parker, Mr. Juſtice Foſter, Mr: Juſtice | 
Bathurſt, and Mr. Juſtice Wilmot, now Lord Chief Juſtice 
of the Common-Pleas. They delivered their opinions /eria- 
tim, on the 5th of July 1762, after hearing counſel ſeveral 
days. Lord Chief Juſtice Willes, who was firſt in the com- 
miſſion, died before judgment given. 

+ On the 7th of February 1767. 
| C land 


land within a year preceding the time of 
ſuch election. The defendant * pleaded, 
That not having received the ſacrament at 
church within a year preceding, he was 
both uneligible and diſabled from ſerving ; 
and that, being a Diſſenter within the de- 
ſcription of the toleration- act, and thereby 
freed from all obligation to take the ſacra- 
ment at church, his omitting it was no way 
criminal ; and that, therefore, the diſability 
he had incurred was a lawful plea in bar of 
this action, to excuſe him from the fine im- 
poſed upon thoſe who refuſed the office of 
theriff. The city having brought the cauſe 
before the Houſe of Lords by appeal from 
the commiſſioners delegates, who had given 
judgment for the defendant ; the Houſe or- 
dered this queſtion to be propoſed for the 
opinion of the Judges, How far the defen- 
dant might, in the preſent caſe, be allowed 
to plead his diſability in bar of the action 
brought againſt him? 

It was allowed on all hands, that if his 
nonconformity, and his conſequent diſability, 
was criminal, he could not plead it. 


Allen Evans, Eſq; 
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And for this reaſon one of the Judges * 
was of opinion, (contrary to the reſt of his 
brethren), that the defendant's diſability, 
in the preſent caſe, could not be pleaded ; 
becauſe, as he ſaid, the toleration- act a- 
mounted to nothing more than an exemption of 
Proteſtant Diſſenters from the penaltres of cer- 
tain laws therein particularly mentioned; and 
the corporation- act not being mentioned 
therein, the toleration- act could have no in- 
fluence upon it; and therefore his diſability, 
incurred by his nonconſormity in conſe- 
quence of the corporation- act, was, in his 
opinion, a culpable one, and rendered him 
liable to any penalties, to which any others 
are liable for refuſing to ſerve the office of 
ſheriff; inaſmuch as no man can diſable him- 
ſelf : but if he refuſed to take the ſacrament 
according to the rites of the church of Eng- 
land, he diſabled himſelf ; and the fine im- 
poſed was a puniſhment upon him for the 
crime of his nonconformity, from which 
he could plead no legal exemption. 


Mr. Baron Perrott. 
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But all the other Judges * were of a con- 
trary opinion, That the corporation- act ex- 
preſsly rendered the Diſſenters uneligible 
and incapable of ſerving; its deſign being 
to keep them out, as perſons at that time 
ſuppoſed to be diſaffected to the govern- 
ment: and though the diſability ariſing from 
hence could not then have been pleaded a- 
gainſt ſuch an action as is now brought a- 
gainſt the defendant, nonconformity being 
then in the eye of the law a. crime, and no 
man being allowed to excuſe one crime by 
another; yet the caſe is different ſince the 
toleration- act was enacted, that act amount- 
| ing to much more than a mere exemption 
from the penalties of certain laws, and hav- 
ing an influence upon the corporation- act 
| conſequentially, though the corporation- act 
| is not mentioned therein; by freeing the 
| Diſſenters from all obligation to take the ſa- 
crament at church, aboliſhing the crime as 


* Mr. Juſtice Hewitt, now Lord Lifford, and Chancellor 
; of Ireland; Mr. Juſtice Aſton, Mr, Juſtice Gould, Mr. Ba- 
| ron Adams, Mr. Baron Smythe, Mr. - Juſtice Clive. Mr. 
| - Juſtice Yates was at that time ill, and incapable of being 
preſent. | 
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well as penalties. of nonconformity, and al- 
lowing and protecting the diſſenting wor- 
ſhip. The defendant's diſability, therefore, 
they ſaid, was a lawful one, a legal and rea- 
ſonable, not a'criminal excuſe ; it was not 
in the ſenſe of the law diſabling himſelf; 
the meaning of that maxim, That a man 
& ſhall not diſable himſelf,” being only this, 
that no man ſhall diſable himſelf by his 
own wilful fault or crime; and nonconfor- 
mity being no longer a crime ſince the to- 
leration- act was enacted, he is diſabled by 
judgment of parliament, namely, by the 
corporation- act, without the concurrence or 
intervention of any crime of his own ;.and 
therefore he may plead this diſability in bar 
of the preſent action. 

So that the arguments of the Judges 
turned upon this ſingle point, That the to- 
leration- act removed the crime as well as 
the penalties of nonconformity ; and in this 
they all, except one, agreed. - The whole 
was ſummed up, and the reaſoning on the 
oppoſite fide examined and confuted, with 
his uſual perſpicuity and force of argument, 
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by Lord Mansfield *; and upon this ground 
the Houſe of Lords affirmed, neming contra- 
dicente, the judgment of the commiſſioners 
delegates. 

In ſtatigg, therefore, the caſe of the DiC: 
ſenters under the toleration- act, ſhould not 
ſome notice have been taken of the pro- 
tecting clauſes of that at +, and of their 
influence and operation upon the legal con- 
dition and capacity of the Diſſenters? Surely 
the ſuſpenſion of penalties is not all that 
this act amounts to. 


Whether the toleration- act is extenſive 
enough as to thoſe who ſhould be its objects, 
is one queſtion ; what is its meaning and 
intent, with reſpect to thoſe who are its 


See his Lordſhip's ſpeech in the appendix, No. u. 
+ In the laſt edition of the Commentaries the protecting 


clauſes are mentioned, but no concluſion is drawn from 
them; nor is it mentioned, as I before obſerved it ſhould 
have been, that Difſenters under this act are expreſsly freed 
from all eccleſiaſtical cenſures ; much leſs is it ſaid, as the 
reſult of the whole, that they are reſtored to a legal capa- 
city, and neither puniſnable nor criminal on account of their 
emen 


objects, 
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objects, is another. Mere nonconformiſts 
with reſpect to the worſhip, diſcipline, and 
government of the church, are certainly its 
objeds: and I think it ought not to have 
been limited, as it is, in regard to the doc- 
trinal articles of religion. But till, with 
reſpect to thoſe perſons whom it does com- 
prehend, that is, the mere nonconformiſts 
to the conſtitution and rites of the church, 
it puts them on a very liberal footing, not 
on that of connivance only, but of protection 
alſo, And the more the idea of legal protec- 
tion is examined, the more will it appear to 
juſtify the ſtrong expreſſion, which the No- 
ble Lord before mentioned uſed concerning 
the diſſenting worſhip, that it is EST A- 
BLISHED. If the juſtices of the peace at 
the quarter-ſefſions, or the regiſter of the 
biſhop's court ſhould refuſe to regiſter a 
difſenting place of worſhip, a mandamus al- 
ways 1s and muſt be granted, upon appli- 
cation, in Weſtminſter-hall, to compel them 
to the diſcharge of their duty. And is it 
not abſurd to ſuppoſe, that a mandamus muſt 
iſſue in a caſe, which the law regards as 

C4. criminal ? 
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N criminal ? Is not the law to be confidered 
h as giving its whole ſanction, and exerting its 
whole energy, in reſpe& to whatever juſtifies 
and requires a mandamus ? and does not this 
amount, ſtrictly ſpeaking, to the idea of the 
word eſtabliſhed ? 

When the late incomparable Speaker of 
j the Houſe of Commons, Mr. Onſlow, was 


' informed of the expreſſion, which the learn- 
; ed and Noble Lord uſed on this occaſion, 
d he obſeryed, in a converſation with which 


he honoured me, that this was the language 
he himſelf had always held ; that, as far as 
the authority of the law could go in point of 
protection, the Diſſenters were as truly gfa- 
bliſhed as the church of England *; and 
that an eſtabliſhed church, as diſtinguiſhed 
from their places of worſhip, was, properly 
ſpeaking, only an endowed church; a church, 


The penalties inflicted by the act of toleration on thoſe 
who diſturb any diſſenting congregation for divine worſhip, 
or miſuſe the preacher, are preciſely the ſame as on thoſe 
who diſturb the congregation, or miſuſe the preacher, in 
any cathedral, pariſh-church, or chapel ; and diſſenting mi- 
niſters, as well as the clergy of the church of England, np 
6 from all burdenſome offices, 
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which the law not only protected, but en- 
dowed with temporalities for its peculiar 
ſupport and encouragement . 

If it ſhould fo happen, after all, that I 
ſhould have miſtaken your meaning, and 
that your idea of the condition of the Diſ- 
ſenters under the toleration-a& is the ſame 
with mine, that they are freed from the 


+ I ſuppoſe it is upon this idea, that, ſince the tolera · 
tion, it hath been the invariable practice of our Sovereigns, 
in their ſpeeches to their parliaments upon their acceſſion, 
- after declaring their affeQion to the church of England, and 
reſolytion to ſupport it, to add, That they will maintain 
the toleration inviolable. When this was done at the com- 
mencement of the preſent reign, the Lords, in their ad- 
dreſs of thanks, paid a juſt and expreſſive compliment to 
the toleration, by tiling it, THAT $UREST CEMENT or 
Tus PROTESTANT INTEREST IN THESE KINGDOMS. 
And this expreſſion, in anſwer to that part of the royal 
ſpeech, which contained a promiſe of preſerving and frengthen- 
ing the conſtitution in church and ſtate, was the more appoy 
ſite, as it conveyed this certain truth, That the union of 
Proteſtants among themſelves in mutual affection and eſteem, 
however they may differ in formularies of doctrine or rites 
of worſhip, is the beſt ſupport of their common intereſt ; 
and that the church of England, in particular, can never 
be more frengthened, or placed on a firmer foundation, than 
by encouraging the generous principles of oferation, and an 
pnpartial regard to the right of private judgment, 
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crime as well as penalties of their noncon- 
formity ; I apprehend, ſome alteration will 
ſtill be neceſſary in your repreſentation of 
the purport of the toleration-aR : which re- 
preſentation, as it now ſtands, leads your 
reader naturally, and almoſt neceſſarily, to 
conclude, that your apprehenſion of the de- 
ſign of that act is not ſo enlarged as, in my 
humble opinion, it ought to be. And if, 
upon further reflection, you are convinced of 
this, I am very ſure, from the ſpecimens 
you have already given of your candor in 
ſimilar cafes, you will take care to guard a- 
gainſt any miſapprehenſion of your judgment 
in future editions of your incomparable 
book. That openneſs to conviction, and 
that conſequent diſpoſition to correct miſ- 
takes, which you have diſcovered, does you 
more honour, in a moral view, than all your 
intelleckual abilities, great as they are; in- 
aſmuch as integrity and ingenuity of heart 
deſerve, and will receive from thoſe whoſe 
good opinion is worth regarding, much more 
applauſe than the acuteſt diſcernment, or 
the 
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the profoundeſt and moſt accurate judgment. 
I am, | = 


S IR, 
with great eſteem, 


your obedient humble ſervant, 


P. F, 
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SIR, 
OU have a diſpoſition, I am per- 


ſuaded, too ingenuous and liberal, to 
be offended at a candid, though free diſ- 
cuſſion of your ſentiments ; I ſhall make no 
apology, therefore, for laying before you my 
remarks on ſome other paſſages, as I have 
already done on one particular point, in your 
juſtly-admired Commentaries on the laws af 
England. 


When Dr. Prieſtley obſerved, in his Re- 
marks, p. 48. that you quoted with appro- 
bation * the ſtatute of William the Third a- 
gainſt ** perſons educated in the Chriſtian 
i religion, or profeſſing the ſame, who ſhall, 


* Comment. vol. iv. P- 70. 


cc by 


rr 
te by writing, printing, teaching, or adviſed 
« ſpeaking, deny any one of the perſons in 
«© the Holy Trinity to be God, or main- 
« tain that there are more gods than one :” 
by which ſtatute they are made liable to the 
pains and penalties inflicted by the ſame ſta- 
tute on apoſtacy ; that is, ** for the farſt of- 
te fence, they are rendered incapable of 
* holding any office or place of truſt ; and 
* for the ſecond, are rendered incapable of 
* bringing any action, being guardian, ex- 
* ecutor, legatee, or purchaſer of lands; 
« and are to ſuffer three years impriſonment 
* without bail * :” I ſay, when Dr. Prieſtley 
remarked, that you cited this ſevere ſtatute 
with approbation, you diſclaimed the impu- 
tation in your Reply; and alledged, that you 
* barely recited the ſtatute, without either 
bo The Emperor Marcian, in an edi& againſt the Euty- 
chians and Apollinariſts, rendered them incapable of diſ- 
poſing of their eſtates, of making a will, or of inheriting 
any thing by the will of others, or by deed of gift. Concil. 
tom. 2. p. 678. edit. Hard. Some of the clauſes in the act of 
parliament ſeem to have been copied from this worthy ori- 
ginal, | 
+ Reply, p. 6. 
« approving 
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« approving or diſapproving it,” It will 
ſurely then, be proper to omit theſe words 


in your Commentaries*, which you will find 
a little 


* Comment. p. 49. This paſſage is altered in the new 
edition in the following manner: Every thing is now as 
« it ſhould be och reſpect to the ſpiritual cognizance, and ſpiri- 


46 tual puniſhment of hereſy ; unleſs perhaps that the crime 


* ought to be more ſtrictly defined, and no proſecution per- 
4 mitted, even in the eccleſiaſtical courts, till the tenets in 
« queſtion are by proper authority previouſly declared to be 
« heretical. Under theſe reſtrictions, it ſeems neceſſary for 
« the ſupport of the national religion, that the officers of 
* the church ſhould have power to cenſure heretics ; yet not 
40 to Harraſi them with temporal penalties, much leſs to extermi- 
© nate or deſtroy them.” If the worthy author means, that 
the cenſures of the church are not to extend to the infliction 
of any temporal penalties on heretics, as I muft ſuppoſe he 
does, this is an amendment of very great importance ; ta- 
citly condemning a power of excommunication accompanied 
with any ſuch penalties, eſpecially when, as in the church 
of England, that cenſure deprives men of all the privileges 
of ſociety ; of ſuing an action, being witneſſes, making a 
will, receiving a legacy, and, after a certain time, renders 
them liable to impriſonment ; and confining it, as it ought to 
be confined, to a mere excluſion from chriſtian communion, 
which affects the perſon ſo cenſured in none of his civil 
rights. 

But if the author intends, which I can hardly allow myſelf 
to ſurmize, that the cenſures of the church may include tem- 


poral penalties, though not in ſuch a degree as to harra/5 the 
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a little before your citation of this ſtatute, 
& Every thing is now as it ſhould be, un- 
« leſs perhaps that hereſy ought to be more 
« ſtrictly defined,” Sc. This, your readers 
will be apt to think, amounts to an appro- 
bation of all that follows; and particularly 
of the act here referred to, which is pre- 

ſently 


heretic; then all the arguments which I have urged againſt 
the infliction of any kind or degree of temporal penalties in 
ſuch caſes,” will be Kill applicable to the paſſage as it is now 
amended, 

« The ſpiritual cognizance and ſpiritual puniſhment of 
*« hereſy” fold, ex vi termini, exclude all temporal penalty: 
but whether in our eccleſiaſtical conſtitution ** all things are 
« as they ſhould be” in this reſpect, I think, with ſubmiſſion 
to the learned gentleman, deſerves to be reconfidered, The 
act for the repeal of the writ de hæretico comburendo, 29 C. II. 
c. g. ſeR. 2, expreſsly provides, that the judges of the eccle- 
fiaſtical courts ſhall have a power to puniſh hereſy by excom - 
munication, (which, as we have ſeen, includes very harraffing 
temporal penalties) by deprivation, degradation, and other 
eccleſiaftical cenſures, only not extending to death: which is 
the ſole exception. When the learned commentator there- 
fore grants that heretics © are not to be harraſſed with tempo. 
ral penalties, much leſs to be exterminated or deſtroyed,” 
he ſeems virtually to deny, what he had juſt before too incau- 
tiouſly affirmed, that ** all things are now as they ſhould be, 
*« with reſpect to the ſpiritual cognizance and ſpiritual pu- 


„ niſhment of hereſy.” 
However 
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ſently after quoted as now in force; and 


therefore, as one of the things which, you 
ſay, are as they ſhould be.“ 


Truly, Sir, it is much to be deſired, that 
you would review this whole paragraph with 
attention. The only objection which you 
make to the intolerant and perſecuting laws 
now in force againſt hereſy is, that hereſy 


However, on the wliole, I ani iricline to think, by the 
conceſſion, that heretics are not to be harraſſed with temporal 
penalties, he intended to declare againſt the uſe of any tem- 
poral penalties in caſes of hereſy. And I only wiſh that he 
had expreſſed his meaning ſo preciſely, as to exclude all poſ- 
fibility of the ſevereſt critic's putting a leſs favourable con- 
ſtruction upon his words; and that before he had declared his 
approbation of the preſent ſtate of our eccleſiaſtical conſtitu- 
tion, in regard to what he ealls the ſpiritual cognizance and 
ſpiritual puniſhment of hereſy, he had well conſidered to 
what that approbation amounts : whether it does not imply 
more than any one, who is an enemy to harraſſing heretics 
with temporal penalties, will undertake to defend. I ſubmit 
it therefore to the conſideration of the learned gentleman him- 
ſelf, whether it is not neceſſary to make ſome further altera- 
tion in this paragraph, in juſtice to the liberality of his own 
ſentiments, and to prevent his authority being produced in 
ſupport of a power veſted in eccleſiaſtical governors, of cen- 
ſuring and puniſhing heretics in a manner which he ſeems 
to diſapprove, 

8 ce 18 


irn 
te js not defined in them with ſufficient 
100 preciſion ;“ and, you think, * no proſe- 
* cution ſhould be permitted, even in the 
1 eccleſiaſtical courts, till the tenets in 
* queſtion are, by proper authority, pre- 
* viouſly declared to be heretical.” And 
provided this be done, **-every thing is 
„ then,” you ſay, © as-it ſhould be.” 

So that, in your opinion, it is fit, that 
hereſy ſhould be puniſhed with temporal 
penalties ; only care ſhould be taken, that 
what is hereſy be firſt ſettled by proper au- 


thority v. But here the queſtion occurs, 
| What 


* nine hereſy; in the beben das of tho weed, 
I think, hath been very much miſtaken. The. heretics, 
whom, in the New Teſtament, we are directed to avoid, were 
not the humble, modeſt, and peactable, tho? erroneous 
Chriſtians; who adhered to the authority of Chriſt, and de- 
ſired to know and do his will; but the proud, pragmatical, 
turbulent party-men, who diſturbed and divided the church 
by their impoſitions, and innovations in the terms of bro- 
therly affection and Chriſtian communion, and by aſſuming 
an authority over their fellow Chriſtians, Hereſy, in the 
ſenſe of ſcripture, doth not conſiſt in ſimple error; nor 
were thoſe heretics, who were anathematized and per- 
ſecuted ; but only thoſe who anathematized and perſocute 
cthers, refuſing to acknowledge them for true Chriſtians, dn 
account of their ſuppoſed or real miſtakes. Whoſoe rer 
D care;;lly 


What is proper authority? and where is it 
lodged ? I ſuppoſe, Sir, you will place it 
either with the eccleſiaſtical governors, or 
with the legiſlature. But in the hands of 
either, it will certainly amount to nothing 
more than human authority, the. authority 
of fallible men; which, I apprehend, upon 
examination, will be found to be no au- 
thority at all in the preſent caſe, that is, 
in defining what is true faith, and what is 
hereſy, and marking out their — 
boundaries. 

If the ſcripture is to determine for us, 
the point, I think, is clearly decided. For 
our bleſſed Saviour hath commanded his diſ- 
ciples not to be called maſters; for,” faith 
he one is your Maſter, even Chriſt, and 
all ye are brethren * ; and this he ſaid in 
oppoſition to the authority which the Jewiſh 
rabbies aſſumed, in deciding queſtions of 
carefully and conſeientioufly conſults the ſacred oracles, with 
a deſire of knowing and doing the will of Chriſt, cannot be 
an heretic in the ſcripture-meaning of the expreſſion. See 
_Hallet's Notes and Diſcourſes, vol. 3. diſe. ix. throughout, 


Eſpecially p. 390. 
Matth. xxiii. 8, 16; - 


their 


rr 
their law. And the apoſtles; who certainly. 
if any perſons, might have pretended to au- 
thority in matters of faith, declared, that 
they © had no dominion over the faith” 
of Chriſtians ; but werte only helpers of 
+ their joy *.“ They appealed to reaſon 
and conſcience, and referred the final de- 
ciſion to every man's own private judgment: 
% We ſpeak as unto wiſe men; judge ye 
* what we ſay T.“ The Bereans are com- 
mended for . ſearching the ſcriptures ” of 
*« the Old Teſtament daily,” to ſee © whe- 
* ther the things” which the apoſtles de- 
clared to them . were ſo” as they reported . 
And it is the duty of every Chriſtian to en- 
deavour, for himſelf, to underſtand the ſa» 
cred oracles, as well as he is able, in the 
uſe of all the means and helps which Di- 
vine Providence puts in his power F. 


Indeed, 


2 Cor. i. 24. 1 Cor. x. 15, f Ads xvii. 11. 
4 Human helps and aſſiſtances, while chey are only employed 
to open and inform the underſtanding, are very defirable and 
uſeful. But human authority, fitting in judgment on points 
of faith, and deciding cafes of hereſy, and controuling, with» 
out enlightening, our underſtandings, is a very different 
D 2 thing. 
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Indeed, every man's private perſuaſion or 
belief, muſt be founded upon evidence pro- 
poſed to his own mind; and he cannot but 
believe, according as things appear to H1M- 


SELF, not to others; to his own under- 


ſtanding, not to that of any other man. 
Conviction is always produced by the /;ght 
which is ſtruck into the mind; and never 
by compulſion, or the force of human au- 
thority *. 

But 


thing, There is, ſurely, ſufficient room for our receiving 
inſtruction and aſſiſtance in matters of religion, without be- 
ing deprived of our right of judging, in the laſt reſort, for 
ourſelves. And that we muſt do in oppoſition to all human 
authority, in whatſoever hands it be lodged, and with what- 
ſoever venerable titles it comes recommended ; or elſe we vio- 


late our allegiance to Chriſt, the ouly lawgiver and king i in 
his church. 


If it be urged, that we believe many things upon gu- 
man authority : I admit it, in caſe by authority we mean 
teſtimony. But there is a manifeſt difference between human 
teſtimony, as to matters of fact; and human authority, as to 
matters of opinion, and principles of truth. The former 
may be, and often is, a rational ground of belief; the latter 
is believing upon no evidence, and is à renunciation of 
reaſon. The authority or teſtimony of the apoſtles, and firſt 
teachers of Chriſtianity, was INS with divine cre- 

a dentials; 


rr 
hut it may be alledged, perhaps, that 
other mens underſtandings are better, and 
more penetrating and judicious: than ours; 
or, that great numbers, eſpecially of per- 
ſons venerable for their age, as well as for 
their piety and learning, are more likely to 
be in the right, than a few individuals; and 
that, conſequently, it will be /afer to be 
guided by their judgments than by our own. 
To this I reply : That a man's own under- 
ſtanding, be it more or leſs judicious, is the 
only faculty which God hath given him to 
diſtinguiſh truth from error: and as every 
man is accountable only for the uſe of his 


dentials ; and this rendered it a ſufficient foundation for the 
belief, both of the facts and doctrines they revealed. And, 
indeed, human teſtimony, under the influence of inſpira- 
tion, and ſupported by miraculous interpoſition, is akways 
a juſt ground of our belief of religious truth, as well as facts 
but the authoritative decrees and injunRions of fallible, un- 
inſpired men, never. The former claim an abſolute regard, 
as being a proof and evidence of a divine miſſion ; the latter 
are no evidences of religious truth, or ground of belief of 
it at all, and therefore deſerve no regard, And it ſeems very 
ſtrange, that men ſhould preſume to exact of us, what God 
himſelf does not; the belief and profeſſion of opinions fon 
which we can perceive no ſort of evidence. 


3 own 
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own underſtanding, not for that of other 
inens; conſequently, his ſafety conſiſts, not 
in giving up his owh to the direction and 
controul of others, but in uſing it himſelf 
to the beſt advantage. And ſhould he, in 
the careful and conſcientious uſe of it, err; 
that error will never be imputed to him ag 
a crime: Whereas, if he follow the judg- 
ment of other men, though ever ſo wiſe 
and learned, contrary to his own. ſenſe of 
things; he may perchance profeſs what is 
right, but he does What is wrong, and 1s 
highly criminal in the fight of God. For, 
| the profeſſion of any doctrine ſhould always 
follow conviction of the truth of it; at leaſt, 
a man "muſt never profeſs what is contrary 
to his conviction, To embrace, or profeſs, 
any, point which he does not believe to be 
true, in compliment to human authority, 
18 exalting human into the place of diuine au- 
thotity ; and faying in one word, That i; 
is better to obey man than God. 
So that for any man, or body of men, 
whether clergy or laity, to aſſume an au- 
thority, firſt, to define what is hereſy, and 
then 
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then to condemn and puniſh it by tempo» 
ral penalties, is the ready way to make men 
hypocrites ; while it can, in no cafe, ren- 
der them true believers or good men *. 
But not to inſiſt upon this: what I would 
principally obſerve to you, Sir, who are by 
profeſſion a lawyer, is: 

That hereſy not being ſufficiently defined 


by our laws, ſeems to be no ſmall ſecurity, 
in connection with the lenity of the times, 
that thoſe laws will not be executed; on 
account of the difficulty of defining what 


* Submitting to the deciſions of human authority in mat- 
ters of faith, is /ometimes prejudicial to, and even ſubverſive 
of, true religion, where it does not iſſue in downright hypo- 
criſy. For as, on the one hand, by the exerciſe of our 
rational faculties in ſearching after truth, we are not only 
likely to arrive at it, but to improve in the love of it, in can- 
dor, docility, and openneſs to convition ; and are diſpoſed 
to ſubmit to its influence : ſo, on the contrary, in portion 
as we refign our/elves to the conduct of human authority, truth 
loſes it charms, and its influence over us; and we become 
blind to its cleareſt evidences, and brighteſt characters, and 
are thus prepared to be led into the moſt abſurd ſuperſtitions, 
and vileſt corruptions of religion. And this is the caſe a- 
mong all parties, in the degree in which they give up the 
free exerciſe of their underſtandings, and take human au- 
thority for their guide. 
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is hereſy; and, perhaps, of finding a jury, 
or even any eccleſiaſtical judges, that will 
be forward in defining it, where the law 
hath left it doubtful and undefined. What, 
therefore, you, Sir, imagine a defect in the 
law, which ought to be ſupplied, appears 
to me to be a circumſtance very favourable 
to the ſecure enjoyment of the rights of 
conſcience ; and, I hope, criminal proſecu- 


tions for opinion, either in civil or eccle- 
. fraſtical courts, will never be rendered more 


caly and feaſible, than they are at preſent, 


| The next enquiry, on ſuppoſition hereſy 


1s cognizable and puniſhable by human au- 
thority, (as you ſeem to think) naturally is ; 
What that puniſhment ſhall be? 


You tell us, that, under theſe reſtric- 
* tions” (namely, that hereſy ſhould be more 
ſtrictly defined; and no proſecution permit- 


ted, till the hereſy is by proper authority aſ- 


certained) © it ſeems neceſſary, for the ſup- 


* port of the national religion, that the of- 
* ficers of the church ſhould have power 


f to cenſure heretics, but not to extermi- 
#* nal 
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t nate or deſtroy them *. In this aſſer- 
tion is it not plainly ſuppoſed, that the cen» 
ſures of the church are to be attended with 
temporal penalties ? only not ſo as to exter- 
minate or deſtroy the heretic, In the name 
of humanity, Sir, is this the only exception 
to the extent and effect of the church's cen» 
ſures, that they ſhall not reach to utter ex- 
termination? Are all other pains and penal» 
ties proper, in whatſoever degree they are 
inflicted, which affect only a man's liberty 
or property, provided he is not deſtroyed 
thereby? If this be your meaning, (and, I | 
think, you ſhould have left no ground for 
ſuſpicion that it is your meaning, if it is 
not) what more ample ſcope could any per- 
ſecutor deſire for his wanton cruelty, than 
you allow; unleſs, like another Bonner, he 
thirſted for human blood ?—Excuſe me, 
Sir, the warmth of my expreſſion, This 
ſentence of yours muſt, ſurely, haye dropt 
from you inadvertently; and can never ſe- 
riouſly be intended to mean, what it ſeems 
to imply. 


? Comment. vol. iv. p. 49+ 


To 


To examine the point more thoroughly : 
Is the infliction of temporal penalties upon 
heretics, really neceflary to the ſupport of | 
a national eſtabliſhment ? If ſo, how comes 
it to paſs, that a national eſtabliſhment is 
in its nature ſo oppoſite to the genius of 
Chriſtianity, of that kingdom which is not 
of this world, and which conſiſts not in any 
thing this world can beſtow or ſecure ; but 
only in righteouſneſs, truth, and peace? 
Religion is ſeated in the heart of man, and 
converſant with the inward principles and 
temper of the mind; and it cannot, there- | 
fare, properly ſpeaking, be eſtabliſhed by 
human laws, or enforced by temporal pu- 
niſhments. There is nothing in a fine, or 
a dungeon, or in any other penalty which 
the magiſtrate can inflict, that is calculated 
to produce conviction. Truth can only be 
ſupported and propagated by reaſon and ar- 
gument.; ih conjunction with that mild and 

rſuaſive inſinuation, and that openneſs 
and candor, and apparent benevolence in 
its advocates, which are ſuited to invite 

- mens 
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mens attention, and diſpoſe them to exami- 
nation. No civil puniſhments are adapted 
to enlighten the underſtanding, or to con- 
ciliate the affections. And therefore the 
% weapons” which the miniſters of religion 
(or, in your ſtile, * the officers of the 
« church”) are directed to uſe are not 
* carnal *,“ but ſpiritual, 

For my own part, I believe, it would 
have fared much better with the intereſt of 
true religion, if it had been left to make 
its way by the force of its own native ex- 
cellence, and evidence only; than it hath 
done fince it hath been incorporated with 
civil conſtitutions, and eſtabliſhed by haman 
laws. For, even temporal emoluments, 
(leaving penalties out of the queſtion) an- 
nexed to the profeſſion of any form of re- 
ligion, in ſuch degree as to excite mens ava- 
rice and ambition, and diſpoſe them to mean 
and unworthy, not to ſay wicked compli» 
ances to obtain or ſecure them; have done, 
] apprehend, infinite miſchief to the reli» 


® z Cor. x. 4» ; . 
gious 
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gious and moral characters of multitudes in 


all ages and countries *. | 
| | But 


® The ingenious author of the Free Enquiry into the na- 
ture and origin of evil, gives us a very ſtrong picture in a 
different point of view, of the bad effects of religious efta- 
bliſhments ; namely, of the ill influence which they have, 
both on the purity of religion and the liberties of. mankind. 
The moment,” ſaith he, any religion becomes national, 
« or eſtabliſhed, its purity muſt certainly be loſt, becauſe it is 
© then impoſſible to keep it ynconneRted with mens intereſts z 
and if connected, it muſt inevitably be perverted by them,” 
p. 225. edit. 4. Again, that very order of men, who are 
maintained to ſupport its intereſts, will ſacrifice them to 
* their own,” p. 225, 226. By degrees knaves will join 
© them, fools believe them, and cowards be afraid of them ; 
% and having gained ſo conſiderable a part of the world to 
« their intereſts, they will erect an independent dominion 
among themſelves dangerous to the liberties of mankind ; 
and repreſenting all thoſe who oppoſe their tyranny as 
God's enemies, teach it to be meritorious in his fight to 
_ & perſecute them in this world, and damn them in another. 
« Hence muſt ariſe Hierarchies, Inquiſitions, and Popery ; 
« for Popery is but the conſummation of that tyranny which 
every religious ſyſtem in the hands of men & in perpetual 
«* purſuit of, and whoſe principles they are all ready to adopt, 
+ whenever they are fortynate enough to meet with its ſuc- 
« ceſs.” $ee p. 223—230. The freedom of theſe ſentiments 
having given ſome offence,” as being ſuppoſed to contain 
« a reflection upon all national ghurches, and a perſuaſion 
« to ſchiſm, and diſſention ;* the Author makes this apology 
in the preface to his fourth edition, p. 5. Thoſe,” ſaith 
be, 
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But when ſuch national eſtabliſhments, 


beſides the rewards which they beſtow upon 
their 


he, © who think thus, totally miſapprehend the tenor of this 
« whole work, which endeavours to prove, that every thing 
© human muſt be attended wich evils, which therefore ought 
4 to be ſubmitted to with patience and reſignation ; that 
% many imperſections will adhere to all governments and re- 
« ligions in the hands of men; but that theſe, unleſs they. 
« riſe to an intolerable degree, will not juſtify our reſiſtance 
© to the one, or our diſention from the other.” And to make it 
the more apparent that he is no enemy to eſtabliſhments, he 
adds, that were no religion to be eſtabliſhed at all, it 
« would let in ſuch an inundation of Enthuſiaſm and contra- 
« dictory abſurdities, as muſt in a ſhort time defroy not only 
4 all religion, but all peace and morality whatſcever : of which 
« no one can entertain the leaſt doubt, who is not totally un- 
« acquainted both with the nature and hiſtory of mankind.” 
Though the Author had before painted, in very lively colours, 
the ill effects of that connection between religion and mens 
ſecular intereſts, which ſubſiſts in national eſtabliſhments ; he 
here repreſents thoſe effects to be of little conſequence, in 
campariſon of that inundation of enthuſiaſm and contra» 
« dictory abſurdities, which,“ in his opinion, were there 
no eſtabliſhment, ** would, in a ſhort time, deſtroy not only 
« all religion, but all peace and morality.” On the con- 
trary, I think it would be eaſy to ſhew from the hiſtory of 
mankind, that greater evils have been produced by religious 
eltabliſhments, than either have been, or are likely, or IL 
think poſſible to be, by the want of them. The groſſeſt en- 
thuſiaſm and abſurdity have often made a part of them, and 
have been patronized and upheld by thoſe who have been 


moſt 
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- rated, will perhaps, in ſome ſhape or other, take poſſeſſion of 


their church-officers, are gyarded by tem- 
poral penalties, inflicted on all who cannot 
follow 


moſt zealous for them, ſometimes by perſecution and vio- 
lence, at the expence of every principle of humanity and 
juſtice. But ſuppoſing there were no eſtabliſhments, why 
muſt all religion be deſtroyed ?” I rather think the free 
exerciſe of the human underſtanding, without any byaſs 
from intereſt, would tend very much to promote both the 
purity and progreſs of religion. And J have too high an idea 
of the ſtrength of its evidence, and the charms of its excel- 
lence, and of its intereſt in the protection of the great Sove- 
reign of the Univerſe, to imagine its exiſtence depends upon 
human eſtabliſhments. It is certain, fools will be fools, and 
enthuſiaſts will be enthuſiaſts; nor will eſtabliſhments pre- 
vent their acting agreeably to their real character. If re- 
courſe be had to penal laws and to intolerant meaſures, it 
will augment and inflame the diſeaſe; and if the cauſtic is 
continued till the patient is deſtroyed, ſtill enthuſiaſm and 
abſurdity will ſpread like an infection; and not being tole- 


the eſtabliſhment itſelf ; either under falſe colours and by 
the artifice of their votaries, or through the folly of thoſe, 
who, in the wantonneſs of power and weakneſs of intellect, 
frequently bring in, and impoſe, more extravagant abſurdities, 
and things more deſtructive of true religion, themſelves ; than 
they refuſe to tolerate in others. It had been well, if. this 
conduct had been wholly confined to the church of Rome. 
Again, why muſt © all peace and morality be deſtroyed,” 
if there be no religious eſtabliſhments ? Does the exiltence 
of common ſenſe, and a regard to the eſſential intereſts of 
I : „ ſociety 


— 
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follow the lead of the publick wiſdom and 
public conſcience; they are then neither 
: | better 


ſociety, wholly depend upon ſuch eſtabliſhments ? Can ma- 
giſtrates do nothing by enacting and executing wholſome 
laws, to preſerve the publick peace and order? Will no wiſe, 
no good, no publick-ſpirited men, (not to ſay miniſters of 
religion) promote the ſame ſalutary end? or will there be no 
ſuch perſons exiſting ? 

But though the evils of eſtabliſhments are very great and 
numerous, as the author hath repreſented them, yet he ſaith, 
* the imperſections which adhere to all goveraments and 
« religions, unleſs they ariſe to an intolerable degree, will 
« not Juſtify our reſiſtance to the one, or our diſſention from 
the other.” Reſiſtance or force, I own, ſhould not be em- 
ployed againſt civil government, except in caſes of extreme 
neceſſity, and when what is ſtiled government is no longer 
government, but tyranny : nor indeed ſhould any attempt be 
made to overturn a religious eſtabliſhment by force, unleſs its 
exiſtence is incompatible with the fafety or eſſential rights of 
others; av indeed it always is, when it will not allow a to- 
leration ; and in that caſe its deſtruction, in any method ſuited 
to accompliſh it, is mere ſelf-defence. The Author there- 
fore ſhould have compared with reſiſtance to civil govern- 
ment, not a diſſent from an eſtabliſhment; but an attempt 
to overthrow an eſtabliſhment by force ; becauſe, though civil 
government cannot allow or ſuppoſe reſiſtance or force to be 
uſed againſt itſelf (for that, as I have ſaid, becomes war- 
rantable only when it ceaſes to be government) ; yet that eſta: 
bliſkment which does not always allow a diſſent from itſelf, is 
a mere eccleſiaſtical tyranny: for liberty of religious diſſent 
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better nor worſe than notorious violations of 

the laws 6f Chflſt, and of his royal preros _ 
| _ gative j 


is a right incident to human nature; and a right; which the 
legiſlature of this country hath accordingly recognized by 
the Toleration ; which, nevertheleſs, this Author firangely 
compares to an illegal reſiſtance of the civil power. 

He further obſerves, that · from a diſſent can accrue no 
remedy to the evils of an eſtabliſhment,” p. 26. It muſt 
however be admitted, that it ſerves at leaſt to correct the vi- 
rulence of the diſeaſe, and to retard its progreſs towards an 
intire ſtate of corruption, or tyranny ; to which, according to 
his own account, it naturally tends, From a ſlight attention 
to the hiſtory of the church of England from the time of the re- 
formation, we may eaſily collect, that the Puritans and Diſ- 
ſenters have had no inconſiderable ſhare, eſpecially at certain 
periods, in ſtopping the progreſs of eccleſiaſtical corruptidn, 
and keeping down that exorbitant power, which the Hierar- 
chy otherwiſe might, and certainly would, if the Author's 
account of its tendency be juſt, have long fince attained. 
And this, 1 hope, he will admit to be no contemptible 
ſervice. | | 

In conſequence of ſome things I have advanced, it will 
perhaps be aſked, whether I aim at ſubverting all eccleſiaſ- 
tical eſtabliſhments ? The reader may be atſured, I am ut {6 
viſionary as to aim at an object, which is wholly out of ſight, 
and not at all to be expected. But I am perſuaded, that 
ſach eſtabliſhments are not vindicable de jure, or perfeRly 
compatible with the right every man hath of judging and 
acting for himſelf in matters of religion; whatever ſpeeious 


arguments may be adduced to prove their expedience, 'or at 
: a 
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gative; they are deſtructive of the very de- 
ſign of his religion, which is of no value 
if the profeſſion and practice of it be not a 
free and reaſonable ſervice; and are an 
open invaſion of the common rights of hu- 
manity. 

But perhaps you will ſay, I am leading 
you into * a theological controverſy *. I 


leaſt that they are, as this Author ſuppoſes, neceſſary evils. ' 
And if this be our opinion concerning eſtabliſhments, that 
they are not ſtrictly vindicable on principles of liberty, we 
ſhall eaſily perceive, that an eſtabliſhment without a tolera- 
tion is deteſtable ; and that in an eſtabliſhment with a tole- 
ration, it is the toleration which is the moſt ſacred part of 
the conſtitution ; that being the aſſertion of religious liberty 
which 1s a natural right, whereas an eſtabliſhment is always, 
more or leſs, an invaſion or infringement of it. And ſhould 
any of thoſe who acquieſce in religious eſtabliſhments, hap- 
pen to embrace ſuch ſentiments concerning them, I can ſee 
no worſe conſequence likely to ariſe, than that they would 
be made more zealous for reducing them to as near a con- 
formity as poſſible, with chriſtian liberty and chriſtian fim- 
plicity : whereas high notions of the authority of eecleſiaſti- 
cal governors, or of the civil magiſtrate, in matters of re- 
liglon, are apt to teach that © patient reſignation” of pri- 
vate condu to publick judgment, which, though this inge- 
nious author ſeems to think it very commendable, I am glad 
it is not my taſk to defend. 


See Reply to Dr. Prieſtley, p. 4. 
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ſhall only refer it, therefore, to your fur- 
ther conſideration, whether the lau cannot 
ſupport the church in all her rights and im- 
munities, unleſs ſhe is inveſted likewiſe with 
the unwarrantable and dangerous power of 
puniſhing thoſe who call in queſtion, or 
difſent from her eſtabliſhed formularies of 
doctrine or worſhip. 

If you only mean, indeed, by the cen- 
ſures of the church, her refuſing commu- 
nion to thoſe who differ from her in articles 
of faith which ſhe thinks important, with- 
out allowing her to inforce thoſe cenſures by 
any temporal penalties; I acknowledge, I 
have then miſunderſtood you. But I appeal to 
yourſelf, Sir, upon further reflection, whe- 
ther that miſtake, if it be one, is not ow- 
ing to your aſſigning no other limitation to 
the effects of thoſe cenſures, than that they 
ſhould not extend to utter extegmination 
e and deſtruction.” 

I freely confeſs, I am ſo far from think- 
ing, that any church hath a right to uſe 
temporal penalties to bring perſons to her 
ewn terms of communion, that, I appre- 
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bend, ſhe is inveſted with no authority to 
make any terms of communion at all, which 
Chriſt hath not made; and thoſe which he 
hath made, are only to be enforced by ſpi- 
ritual ſanctions; by his own authority as 
head of the church, by the dread of his 
diſpleaſure, and by the hope of his favour. 
And a national church, I apprehend, will 
ſtand much firmer upon this noble and ex- 
zenfive foundation of reaſon and ſcripture, 
than on the narrow and feeble one of hu- 
man authority, fenced, as much as you 
pleaſe, with all the terrors of pains and pe- 
nalties, 


Perhaps it will be aſked, Are we to leave 
every man at liberty to propagate what ſen- 
timents he pleaſes ? It is my opinion, I pro- 
feſs, that truth is ſo far from ſuffering by free 
examination, that this is the only method 
in which the can be effectually ſupported 
and propagated. But, with this idea I am 
not ſo happy as to be able to reconcile the 
following . ſentiment : *I would not,” you 
 fay, © be underſtood to derogate from the 
E 2 « juſt 
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« juſt rights of the national church, or to 
* encourage a looſe latitude of propagating 
% any crude undigeſted ſentiments in reli- 


« gious matters: of propagating, I ſay ; for 


* the bare entertaining them, without an 
te endeavour to diffuſe them, ſeems hardly 
« cogniſable by any human authority *.“ 
That indeed is very true, if by bare en- 
tertaining you mean merely believing ; and 
a good reaſon there is for it, becauſe the 
heart of man is inſcrutable; becauſe there 
is a natural impoſſibility for any human autho- 
rity to interfere with the inward ſentiments 
of the mind, while they are concealed from 
outward obſervation. But if by entertain- 
ing you intend (contrary to the uſual ſenſe 
of the word, and not very conſiſtently with. 
your approving of our preſent laws againſt 


| hereſy) to allow the profeſſion of ſuch ſen- 


timents, provided men do not aim, at dif- 
fuſing them ; yet the moment reaſons are 
offered to ſupport or recommend that pro- 
feſſion, human authority may interpoſe, it 
ſeems; becauſe it is © one of the juſt rights 


* Comment. vol. iv. p. 49. 
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1 of the national church, from which,” you 


ſay, © you will by no means derogate,” to 
prevent ** the propagation of any crude un- 
« digeſted ſentiments in religious matters ;” 
that is in reality, (for to this it amounts) 
any ſentiments different from thoſe by law 
eſtabliſhed ; every eſtabliſhment ſuppoſing 
thoſe ſentiments to be crude and undigeſted, 
which are contrary to its own principles 
and practices. A maxim, which will vin- 


*dicate the exerciſe of human authority in 


ſupport of every eſtabliſhment that ever 
was, or will be: Mohammediſm at Con- 
ſtantinople, Popery at Rome, Epiſcopacy in 
England, Preſbyterianiſm at Geneva, or in 
Scotland! For all the adherents to theſe ſe- 
veral perſuaſions think, thoſe who differ from 
them entertain, at leaſt, crude and undigeſted 


ſentiments in religious matters, Indeed, this prin- 
ciple, purſued into its genuine conſequences, 


would have precluded the Reformation from 


Popery, and would even have ſtifled in its 
birth our holy religion itſelf. If the propa- 
gation of truth, or of ſuppoſed truth, in mat- 
ters purely religious, is to be reſtrained by 


E 3 human 


rr 


human authority, (whether you call it civil 
or eccleſiaſtical, is the ſame at laſt; for 
they are both alike exerciſed by fallible 
men): in that caſe, the ſucceſs of true re- 
ligion in the world, depends wholly on the 
power of the magiſtrate, or on the majo- 
rity; either of which may be as likely, at 
leaſt, to be on the fide of error as of 
truth. | | 

From this idea, that the ſuppreſſion of 
hereſy, or the preventing the propagation 
of it, by temporal penalties, is neceſſary do 
the eſtabliſhment of truth, or of a church ; 
have been derived all thoſe execrable and 
outrageous perſecutions, which have diſgraced 
not only our religion, but human nature it- 
ſelf. For there is a gradation, in this caſe, 
as natural as it is common: the ſame prin- 
ciple which induces men, at firſt, to em- 
ploy what are called moderate penalties, in 
order to compals ſo good an end as the ſup- 
preſſion of error, leading them (in caſe that 
end cannot otherwiſe be accompliſhed, that 
end which they think -/t be accompliſhed : 
the very ſame principle, J ſay, leading them) 
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to meaſures ſtill more and more ſevere and 
intolerant, till by degrees they are recon- 
ciled to the moſt inhuman perſecutions, and 
bloody maſſacres. And in caſe they do not 
proceed to ſuch lengths, to what ſhall we 
aſcribe it? to their principle? or to their 
humanity pleading againſt principle? 

I am far, Sir, from inſinuating, that you 
hold all the conſequences which flow from 
the maxim you ſeem to entertain, namely, 
that temporal penalties may be employed in 
promoting truth and ſuppreſſing error: it 
is ſufficient for me to obſerve, that all thoſe 
poſitions muſt be erroneous, from which 
ſuch conſequences naturally follow. I 


am, Sir, Fe. 
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SIR, 


Hough the reaſoning in my laſt lets 
ter may be applied to the caſe of a- 
poſtacy, as well as hereſy ; the caſe of re- 
nouncing Chriſtianity, or profeſſing Deiſm ; 
yet as you have advanced ſome particular 
arguments for inflifting human puniſhment 
upon infidels, I ſhall take the liberty to give 
what you have offered a diſtinct conſidera- 
tion; becauſe, I apprehend, it would be 
diſhonourable to the Chriſtian religion to be 
even ſuſpected to owe its preſervation, not 
to its own excellence and evidence, and the 
ſpecial protection of Providence, but to the 
terror of penal laws, and the ſword of the 
civil magiſtrate, 
| Having 
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Having premiſed, that the loſs of life 
4 is a heavier penalty than the crime of a- 
i poſtacy deſerves ;” you remark, that, * a- 
« bout the cloſe of the laſt century, the 
* civil liberties to which we were then re» 
« ſtored, being uſed as a cloke of mali- 
« ciouſneſs, and the moſt horrid doctrines 
« ſubverſive of all religion being publickly 
* ayowed both in diſcourſe and writings, it 
te was found neceſſary again,” (the puniſh- 
ment of death for this crime being become 
obſolete) ** for the civil power to interpoſe, 
by not admitting theſe miſcreants” (explain- 
ed in the margin by meſtroyantz, the French 
word uſed in our ancient laws for unbe- 
lievers) © to the privileges of ſociety, who 
* maintained ſuch principles as deſtroyed all 
* moral obligation. To this end,” you 
ſay, it was enacted by ſtatute 9 & 10 Will. 
“III. c. 32. that if any perſon educated in, 
* or having made profeſſion of, the Chriſtian 
« religion, ſhall, by writing, printing, teach- 
“ ing, or adviſed ſpeaking, deny the Chriſ- 
* tian religion to be true, or the holy ſcrip- 
ff tures to be of divine authority, he ſhall, 
« for 
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% for the firſt offence, be rendered incapa- 
« ble to hold any office or place of truſt; 
* and, for the ſecond, be rendered incapa- 
& ble of bringing any action, being guar- 
e dian, executor, legatee, or purchaſer of 
* lands, and ſhall ſuffer three years impri- 
* ſonment without bail: the ſame penal- 
ties, which have been already mentioned, as 
by this very ſtatute inflicted on Arianiſm.— 
And you had juſt before obſerved, that 
« all affronts to Chriſtianity, or endeavours 
* to depreciate its efficacy, are highly de- 
+ ſerving of human puniſhment *,” 
T have 


Comment. vol. iv. p. 44. In the new edition this paſ- 
ſage is thus altered: All affronts to Chriftianity, or endea - 
% yours to depreciate its efficacy, in thoſe who have once 
« profeſſed it, dre highly deſerving of cenſure,” If by cen- 

Fire the author means blame, as I think he muſt when he op- | 
poſes it to human puniſhment ; this is a very material amend- 
ment ; which affords ground to ſuppoſe, he would have given 
a different turn to the immediately ſubſequent words, if he 
Had conſidered them with due attention: But yet,” faith 
he, the loſs of life is a heavier penalty than the offence, 
« taken in a civil light, deſerves.” An obſervation, which 
implies, I think, notwithſtanding the preceding conceſſion, 
that human puniſhment may be inflied, though it ought 
not to be capital And therefore I apprehend, that upon 

further 


DDr 
I have already ſhewn, that principles or 
ſentiments relating to religion are not pu- 
niſhable by penal laws. The infliction of 
ſuch puniſhment, even when they are pro- 
feſſed, is out of the magiſtrate's province; 
as, when they are concealed, it is out of 
his power; for human laws have nothing 
to do with mere principles, but only with 
thoſe overt acts ariſing from them, which 
are contrary to the peace and good order of 
ſociety. 
But it will de ſaid, Hath the magiſtrate 
no coneern with thoſe principles which 


further reflection the worthy Commentator will alter chest 
words, for the ſame reaſon that he altered the former; for 1 
cannot ſuppoſe, ſo candid and reſpectable a writer, will re- 
tain any phraſeology which ſeems evidently to imply, what 
he will no longer venture to 

If indeed any one ſhould ſuggeſt, that the word cenſtrr, in 
the connection in which it ſtands with the fubſequent clauſe, 
is deſigned to convey the fame idea with the exploded phraſe, 
human puniſhment, only in a more covert, and therefore lefs 
offenſive manner; J think it would be an uncandid and in- 
decent reflection upon a Gentleman, who doubtleſs is incapa- 
ble of aiming to impoſe upon his readers by ſtudied ambi- 
guity of expreſſion, And therefore I repeat, that I have no 
doubt this paſſage will, upon another review, be ſo mo- 
delled, as to be liable to no poſſible miſconſtruction. 


* deſtroy | 
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« deſtroy the foundation of moral obliga- 
* tion ?“ that is, if I underſtand you right, 
which have a fendency to introduce immo- 
rality and licentiouſneſs, 

I allow, he may encourage, amongſt all 
ſets, thoſe general principles of religion 
and morality, on which the happineſs of 
ſociety depends. This he may, and ſhould 
do, as conſervator of the publick weal. - But 
with regard to the belief or diſbelief of 're- 
ligious principles, or religious ſyſtems ; if he 
preſumes to exerciſe his authority as a judge, 
in ſuch caſes, with a view of reſtraining 
and puniſhing thoſe who embrace and pro- 
feſs what he diſlikes, or diſlike and explode 
what he embraces, on account of the ſup- 
poſed ill tendency of their principles ; he 
goes beyond his province, which is con- 
fined to thoſe effects of ſuch principles, that 
is, to thoſe actions, which affect the peace 
and good order of ſociety; and every ſtep 
he takes, he is in danger of trampling on 
the rights of conſcience, and of invading 
the prerogative of the only arbiter of con- 
ſcience, to whom alone men are accountable 
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for profeſſing, or not profeſſing, religious 
ſentiments and principles. 

For, if the magiſtrate be poſſeſſed of a 
power to reſtrain and puniſh any principles 
relating to religion becauſe of their tendency, 
and he be the judge of that tendency ; as 
he muſt be, if he be veſted with authority 
to puniſh on that account ; religious liberty 
is entirely at an end ; or, which is the ſame 
thing, is under the controul, and . at the 
mercy -of the magiſtrate, according as he 
ſhall think the tenets in queſtion affe the 
foundation of moral obligation, or are fa- 
vourable or unfavourable to religion and 
morality. But, if the line be drawn be- 
tween mere religious principle and the ten- 
dency of it, on the one hand; and thoſe 
overt acts which affect the publick peace 
and order, on the other; and if the latter 
alone be aſſigned to the juriſdiction of the 
magiſtrate, as being guardian of the peace 
of ſociety in this world, and the former, as 
interfering only with a future world, be re- 
ſerved to a man's own conſcience, and to 
God, the only ſovereign Lord of conſcience z 


the 
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the boundaries between civil power and li- 
berty, in religious matters, are clearly marked 
and determined; and the latter will not be 
wider or narrower, or juſt nothing at all, 
according to the magiſtrate's opinion of the 
good or bad tendency of principles. 

If it be objected, that when the tendency 
of principles is. unfavourable to the peace 
and good order of ſociety, as it may be, it 
is the magiſtrate's duty then, and for that 
reaſon, to reſtrain them by penal laws: I 
reply, that the tendency of principles, tho 
it be unfavourable, is not prejudicial to ſo- 
ciety, till it iflues in ſome overt ads againſt 
the public peace and order; and when. it 
does, then the magiſtrate's authority to pu- 
nh commences ; that is, he may puniſh 
the overt act, but not the tendency, which 
is not actually hurtful ; and, therefore, his 
penal laws ſhould be directed againſt vert 
atts only, which are detrimental to the peace 
and gaod order of ſociety, let them ſpring 
from what principle they will; and not a- 
gainſt principles, or the tendency of prin- 
ciples. 
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The diſtinction between the tendency of 
principles, and the overt acts arifing from 
them is, and cannot but be, obſerved in 
many caſes of a c#vi} nature; in order to 
determine the bounds of the magiſtrate's 
power, or at leaſt to limit the exerciſe of 
it, in ſuch caſes. It would not be difficult 
to mention cuſtoms and manners, as well 
as principles, which have a tendency unfa- 
vourable to ſociety; and which, neverthe- 
leſs, cannot be reſtrained by penal laws, ex- 
cept with the total deſtruction of civil li- 
berty. And here, the magiſtrate muſt be 
contented with pointing his penal laws a- 
gainſt the evil overt acts reſulting from them. 
In the ſame manner he ſhould act in regard 
to mens profeſſing, or xejecting, religious 
principles or ſyſtems. Puniſhing a man for 
the tendency of his principles, is puniſhing 
him before he is guilty, for fear he ſhould be 
guilty. 

Beſides, if the magiſtrate in one country 
hath a right to puniſh thoſe who reje& the 
religion which is there publickly profeſſed, 
the magiſtrates of all other countries muſt 
have 
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have the ſame right; and for the ſame rea- 
ſon, namely, to guard againſt the evil ten- 
dency of renouncing a religion, the mainte- 
nance of which they think of great im- 
portance to ſociety. If thoſe perſons who 
reject Chriſtianity are to be puniſhed in Eng- 
land, thoſe who embrace it are to be pu- 
niſhed in Turkey. This is the neceſſary 
conſequence of allowing any penal laws to 
be enacted, and to operate, in ſupport or 
ſuppreſſion of any religious ſyſtem ; for the 
magiſtrate muſt and will uſe his power ac- 
cording to his own religious perſuaſion. 

If it be ſaid, that puniſhment is not to be 
inflicted on the mere entertaining, but only 
on the zealous propagating, of the princi- 
ples of infidelity; it ſhould be conſidered, 
that the propagation of Chriſtianity would, 
on this maxim, be obſtructed, and even 
precluded, where a different religion already 
prevails, by making it the duty of the ma- 
giſtrate to oppoſe it, and puniſh thoſe who 
attempt it. | 


But having aſſerted, that . all affronts to 
« Chriſtianity, or endeavours to depreciate 


« its 
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te its efficacy, are highly deſerving of hu- 
% man puniſhment,” or puniſhment from 
the magiſtrate, you endeavour to prove your 
poſition by.the following obſervation : That 
te the belief of a future ſtate of rewards and 
« puniſhments, the entertaining juſt ideas 
« of the moral attributes of the Supreme 
« Being, and a firm perſuaſion that he ſu- 
te perintends, and will finally compenſate, 
* every action in human life, (all which are 
« clearly revealed in the doctrines, and for- 
* cibly inculcated, by the precepts of our Sa- 
«« yiour Chriſt) theſe are the grand foundation 
&© of all judicial oaths, which call God to 
« witneſs the truth of thoſe facts which 
« perhaps may be only known to him and 
« the party atteſting. All moral evidence, 
* therefore, all confidence in human vera- 
city,“ you ſay, © muſt be weakened by ir- 
religion, and overthrown by infidelity *.“ 


Comment. vol. iv. p. 43, 44. In the late edition it is thus 
altered; * weakened by apoſtacy, and overthrown by total 
« infidelity :”” an alteration which ſuperſedes the remark in 
the next paragraph, but leaves all that follows in its full 
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If by infidelity you mean diſbelief of 
Chriſtianity, then it will be a fair inference 
from this laſt aſſertion, that there can be 
no human faith, no mutual confidence, no 
bond of ſociety, and no civil government, 
in countries which are not Chriſtian. But 
the fact is otherwiſe ; and the reaſon is, be- 
cauſe there are ſome principles of religion 
and morality prevailing even in Mohamme- 
dan and heathen countries ; and thoſe right 
principles, though greatly ſhort of a reli- 
gious ſyſtem, and blended with many erro- 
neous, abſurd, ſuperſtitious principles ; yet, 
have ſufficient influence in general on the 
minds of thoſe who embrace them, to an- 
ſwer, tolerably at leaſt, the purpoſes of civil 
government, and of mutual confidence and 
commerce. | 

I admit, that, provided every one who re- 
volts from Chriſtianity to Deiſm renounced, 
together with his former profeſſion, all thoſe 
principles of natural religion on which the 
obligation of judicial oaths is founded, (and 
poſſibly you underſtand infidelity in this ex- 
tenſive ſenſe, when you ſpeak of its © over- 
| | e throwing 
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te throwing all human confidence“): if, I 
ſay, he were known to have renvanced theſe 
principles, your argument would be % far 
good, that his oath would deferve no credit, 
and he would be ſubjected to innumerable 
inconveniencies and incapacities; which his 
being deſtitute of the firm confidence of 
other men, and being diſcredited in his ju- 
dicial oaths, would naturally and neceſſarily 
bring upon him: and indeed, ſuch an abſo- 
lute infidel as to all religion, natural as well 
as revealed, if proved to be fo, ſhould not 
be admitted to take an oath in a court of 
judicature. But as for inflicting any po/itive 
puniſhment upon him, merely for rejecting 
right principles, or eſpouſing wrong ones, 
while this does not ifſue in thoſe aFtons 
which call for puniſhment ; that, I think, 
for the reaſons already aſſigned, is beyond 
the province and juriſdiction of the ma- 
giſtrate. 

In what I have juſt now ſaid, I have ſup- 
poſed theſe unbelievers of Chriſhianity to re- 
je the great principles of natural as well 
as revealed religion; which, you rightly tell 
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us, are the grand foundation of all judicial 
oaths. But the truth is, many who profeſs 
not to believe revelation, may poſſibly be- 
lieve thoſe principles as firmly as ſome no- 
minal Chriſtians, whoſe depoſitions on oath 
are not ſcrupled in courts of judicature. 
The belief of a God, the moral governor 
of the world, the ſearcher of hearts, the 
infallible judge, rewarder and puniſher of 
human actions, is, as you obſerve, the only 
foundation of a judicial oath ; and if men 
do believe theſe articles, they ſhould not be 
made liable to that puniſhment, which, on 
your own ſtate of the caſe, is due only to 
thoſe who do not believe them ; they ſhould 
not be puniſhed, I ſay, when they do be- 
lieve them, merely becauſe they believe 
them upon reaſons independent of their 
being clearly revealed in the doctrines of 
« Chriſt;” for their believing them is all 
that your argument requires. 

Indeed, we have a ceremony in admini- 
ſtering a -judicial oath, which ſuppoſes a 
belief of the Chriſtian religion. But that 
is by no means a neceſſary, eſſential part of 
a ſolemn 
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a ſolemn judicial appeal to heaven ; and can 
afford, therefore, no plea for puniſhing thoſe 
who do not believe Chriſtianity, as incapa- 
ble of a judicial oath, (ſuppoſing that a pro- 
per reaſon for puniſhment); becauſe it is 
obvious, the end may be anſwered by an 
appeal to God in ſome other ſolemn form, 
without this ceremony ; and our laws have 
ſet an. example of it in the caſe of the 
Quakers *. 


If 


I am obliged to my learned friend Mr. Dodſon for the 
following accurate remark. The caſe of the Quakers, ſaith 
he, doth not, I think, reach the point: for in the form of 
affirmation now uſed by them, there is no direct appeal to 
God, as there is in that preſcribed by & 8 W. III. c. 34. 
which was altered by 8 Geo. I. c. 6. And in criminal caſes 
they are not admitted as witneſſes, unleſs they will be ſworn. 
The caſe of the Jews is much more applicable. They have 
been long admitted as witneſſes, and are ſworn upon the 
Pentateuch ; which method of ſwearing them is recognized 
by 10 Geo. I. c. 4. ſ. 18. and 13 Geo. II. c. 7. ſ. 3. And 
it is very obſervable, that the teſtimony of perſons of the 
Gentou religion, upon oath, taken in the manner uſed in 
their country, was admitted in the Court of Chancery by 
Lord Hardwicke, in the caſe of Omichund and Barker, 
Feb. 23, 1744 ; in which caſe he was aſſiſted by Lee and 
Willes, Chief Juſtices, and Parker, Chief Baron, and the 
matter was determined upon very great deliberation. See a 
F 3 large 
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If it be enquired, whether men ſhall be 
ſuffered with impunity to © affront Chriſti- 
** anity, and depreciate its efficacy,” by re- 
proaches and calumnies, offenſive to every 
Chriſtian ; a different caſe from ſimply diſ- 
believing, ar modeſtly oppoſing it : I an- 
ſwer, that, provided it be unwarrantable to 
ſupport the belief of Chriſtianity, and to 
confute its oppoſers, by penal laws and the 
ſword of the magiſtrate ; its profeſſors ſhould 
be exceeding tender how they animadvert, 
in this way, ,on the manner in which the 
oppoſition to it is made: a thing, compara» 
tively of little conſequence, For, though 
calumny and ſlander, when affecting our 
fellow-men, are puniſhable by law z for this 


large account of the arguments of the Lord Chancellor and 
Judges, in 2 Equ. Caſ. abr. 397—412z. In the third book of 
bis invaluable Commentaries, chap. 25. Mr, Juſtice Black- 
ſtone cites this Caſe from 1 Atkins 21. and ſtaves it thus: It 
hath been held that the depoſition of an heathen, aue be- 
lieves in the Supreme Being, taken by commiſſion in the moſt 
ſolemn manner according to the cuſtom of his own country, 
may be read in evidence. See Lord Chief Juſtice Hale's opi- 
nion as to the admiſſibility of witneſſes not being Chriſtians, 
in 2 Hiſt. Pl. Cor. 279. which was cited and greatly relied 
ou in the caſe of Omichund and Barker, | 
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plain reaſon, becauſe an injury is done, and 
a damage ſuſtained, and a reparation there- 
fore due to the injured party ; yet, this rea- 
ſon cannot hold where God and the Re- 
deemer are concerned ; who can ſuſtain no 
injury from low malice and ſcurrilous invec- 
tive; nor can any reparation be made to 
them by temporal penalties; for theſe can 
work no convidtion or repentance in the 
mind of the offender ; and if he continue 
impenitent and incorrigible, he will receive 
his condign puniſhment in the day of final 
retribution. Affronting Chriſtianity, there- 
fore, does not come under the magiſtrate's 
cognizance, in this particular view, as it im- 
plies an offence againſt God and Chriſt “. 


It 


fit hath been obſerved, that upon the ſame principles 
which are laid down in this paragraph, no profane ſwearing, 
blaſphemy, or breach of the ſabbath, however flagrant, ought 
to come under the cognizance of the magiſtrate, But this ob- 
jection is grounded, I apprehend, upon a miſtake ; namely, 
that the reaſoning in this paſſage is intended as an abſolute 
proof, that affronting Chriſtianity is not to be puniſhed ; 
whereas it is ſolely deſigned to ſhow, that it is not puniſhable 
in this particular vita, as an offence againſt God. Whether 


it be puniſhable in any other, is a point afterwards conſi- 
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If you ſay, that inſulting and reviling 
religion is very offenſive to good men, and 
| | ought, 


dered. Now it is an obſervation, and a very juſt one, of 
biſhop Warburton (Alliance, book I. ch. 4. p. 33, 34. edit. 4,) 
that the magiſtrate puniſhes no bad actions, as fins or of- 
fences againſt God, but only as crimes injurious to, or hay- 
ing a malignant influence on ſociety. Accordingly the 
crimes mentioned in the objection do not, any more than af- 
fronting Chriſtianity, come under the magiſtrate's cogni- 
zance in this particular view: from whence, however, it by 
no means follows, that they may not come under his cogni- 
zance in ſome others. AndI really think, it can be no inva- 
ſion of any man's right of priyate judgment, and of the moſt 
unlimited privilege of propagating his ſentiments concerning 
religion, in the manner which he thinks moſt conducive 
to that end ; if, from a regard to decency and the good order 
of ſociety, the magiſtrate do prohibit and puniſh profane 
ſwearipg, blaſphemy, and breach of the ſabbath. For it is 
certain, that, by theſe practices, no one pretends to prove 
any ſuppoſed truths, or detect any ſuppoſed errors, or ad- 
vance any ſentiments whatſoever : whereas, on the contrary, 
in oppoſing Chriſtianity, an infidel who thinks he is deteR- 
ing an impoſture, may conceive it conducive to the ſtrength 
of his argument, and to the conviction of others, to ſet it 
in ſuch a light as Chriſlians will apprehend to be ſcurrilous 
and indecent; and in ſuch caſes it will be exceeding difficult 
to ſeparate the manner of oppoſition from the oppoſition it- . 
ſelf, and for the magiſtrate to puniſh the former while he 
permits the latter. But there is no ſuch difficulty in the 
Caſes here mentioned, common ſwearing, blaſphemy, and 


breagh 
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ought, on that account, to be prohibited 


and puniſhed : I obſerve, fo are all tranſ- 
greſſions of the divine law, very offenſive 


breach of the ſabbath. In reſpe& to which I muſt however 
ſuggeſt this caution, that they ought to be very clearly and 
diſtinctly defined; and in particular, blaſphemy ; ſince the 
idea of that, if it be extended further than to ſomething like 
common ſwearing, may poſlibly be extended ſo far, that laws 
for the puniſhment of it may be eaſily turned to the deſtruc- 
tion of all religious liberty : for what is blaſphemy, in the 
general ſenſe of the term, but uttering ſomething diſho- 
nourable or injurious to the Divine Being? And what contro- 
verted religious ſentiment is there, which under this gene- 
ral notion, by a court and jury of bigots, may not be con- 
demned as blaſphemy ? The Athanaſian ſliles the Arian a 
blaſphemer, the Arian the Athanaſian, the Calviniſt the Ar- 
minian, the Arminian the Calviniſt ; and thus the ſame laws, 
differently applied as different parties prevail, will prove fa- 
tal to the religious liberty of all of them in their turn,—And 
with reſpect to breach of the ſabbath, the penal laws againſt 
it ſhould be rather of the negative than of the poſitive kind, 
and ſhould only lay reſtraints on civil liberty in caſes which 
may be offenſive or injurious to ſociety ; for inſtance, they 
may extend. to the prohibition of publick diverſions, of the 
proſecution of trade and bufineſs, and the like. Upon theſe 
principles, and with theſe reſtrictions, the magiſtrate, I think, 
may make regulations in the caſes here mentioned, with 4 
view to the good order of ſociety, without entertaining the 
leaſt idea of puniſhing offences againſt God, and wjthout 
invading religious liberty, and the moſt unlimited rights of 
conſcience, 


to 
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to good men; but they are not, for that 
reaſon, all puniſhable by the magiſtrate. In 
the caſe of groſs lying, heinous ingratityde, 
and many other vices which might be men- 
tioned, though no one thinks of applying to 
a court of juſtice on the occaſion, yet every 
good man will treat theſe vices, and thoſe 
who are guilty of them, with juſt abhorrence 
and deteſtation. And the ſame, and no other, 
I apprehend, ſhould be their conduct, when 
infidels, with an offenſive indecency, vent 
their impotent rancour againſt the religion 
of Jeſus, 

If you alledge, that this licentious man- 
ner of treating religion, will * depreciate 
* its efficacy on the minds of men, eſpe- 
cially of the undiſcerning and thoughtleſs, 
which are commonly the major part : I an- 
ſwer, that the contempt and abuſe which 
infidels throw upon religion, will, in the 
end, entail diſgrace and infamy on them- 
ſelves. Their ribaldry and ſcurrility will be 
deſpicable and diſguſtful to the more ſenſi- 
ble part of our ſpecies; and while there arg 
Chriſtians, eſpecially Chriſtian miniſters, in 

| the 


wn world, I truſt, there will always be 
per perſons, who will expoſe to the moſt 
n. and unreflecting, the groſs folly and 
injuſtice of ſuch abuſe; and render thoſe 
who are guilty of it the objects of contempt 
to the loweſt of the people : whereas, if 
puniſhed by the magiſtrate, they would be 
the objects, probably, of their pity : a.efr- 
cumſtance which would procure their inſi- 
nuations and ſuggeſtions to the prejudice of 
religion a much more favourable reception, 
than they would otherwiſe be like to ob- 
tain. 
Indeed, diſcovering a diſpoſition to take 
refuge in temporal penalties, whenever any 
perſons in diſcourſe or writings miſrepre- 
ſent and revile (or, as you ſtile it, affront) 
our holy religion, and depreciate its efficacy, 
is acting as if we apprehended the cauſe 
had no other and better ſupport. Whereas, 
for three hundred years after its firſt pro- 
mulgation, Chriſtianity maintained its full 
reputation and influence, (though attacked 
in every way which wit or malice could in- 
vent) not only without the aſſiſtance of, 
4 but 
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but in direct oppoſition to the civil power, 
It ſhone with the brighter luſtre, for the 
attempts to eclipſe it. And the inſults and 
calumnies of its enemies were as ineffectual 
to its prejudice, as either their objections, 
or, what were more to be feared, their per- 
ſecutions. And as it was during that pe- 
tied, ſo will it always be, if there be any 
ground to rely on that promiſe of our bleſ- 
fed Saviour concerning his church, that 
* the gates of hell ſhall not prevail againſt 


640 it 6.” 


In the mean time, compaſſion to all ig- 
norant, petulant, malicious adverſaries of 
our holy religion; and a deſire to obviate the 
miſchief they do, by refuting their argu- 
ments, expoſing their petulance and ma- 
lice, and if poſſible, working conviction in 
their minds ; are the diſpoſitions which ſuch 
contemptible attacks on the honour of the 


Chriſtian religion, and its author, ſhould 


excite in his genuine diſciples, We ſhould 
argue with ſuch men, not perſecute them; 
ſhould endeavour to reſcue others from tho 


„Matth. xvi. 18. 
danger 
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danger of being infected by their principles, 
with cool reaſoning; but we ſhould be care- 
ful how we attempt to puniſh them, leſt we 
harden inſtead of reclaiming them: leſt we 
leave room for others to imagine, that not 
their ſcoffs and inſults, but their arguments, 
have provoked us by being unanſwerable. 
And indeed, provided it be wrong to animad- 
vert, by temporal penalties, on the calm 
reaſoning of infidels againſt Chriſtianity ; it 
would, ſurely, be imprudent to puniſh them 
for what renders their arguments, if there 
be any, leſs formidable and prejudicial; I 
mean, their revilings and their ſcurrility. It 
is imprudent, I ſay, by a proſecution, to hold 
up to publick notice, to introduce into all 
converſation, and excite people's curioſity 
after, thoſe ſcurrilous writings, which would 
otherwiſe quickly fink with their authors 
into perpetual oblivion, Many infidels, in 
| modern times, have united their efforts a- 
gainſt the Chriſtian religion ; and they have 
railed, at leaſt ſome of them, much more 
than they have reaſoned ; but they have 


been heard, and confuted ; and moſt of 


| 


abilities to ſo laudable a purpoſe, they had 
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them are only remembered by the excellent 
apologies for Chriſtianity, which they have 
been the occaſions of producing. I hardly 


think they and their works would have been 


fo ſoon forgotten; I am ſure, our religion 
would not have received ſuch honour, nor 
infidelity ſuch diſgrace, and ſuch a total de- 
feat ; if, inſtead of being anſwered by the 
learned writers, who have employed their 


been proſecuted, fined, impriſoned, or ſuf- 
fered any other ignominious or cruel puniſh- 
ment, by ſentence of the magiſtrate. Thoſe 
who call for the aid of the civil power, 
and for the infliction of pains and penalties, 
in ſupport of the Chriſtian religion, forget 
the character and conduct of its divine au- 
thor ; who, when his apoſtles, out of zeal 
For his honour, would have invoked fire 
from heaven on the undelicving Samaritans, 
becauſe they had juſt fronted him, ſeverely 
rebuked them: Ye know not what man- 
ner of ſpirit ye are of; the Son of man 
% came not to deſtroy mens lives, but to 
« fave them *.” 


* Luke ix. 55, 56, . In 
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In what I have faid, let it not be ſup- 
poſed, that I have pleaded the cauſe of in- 
fidelity. No; I have pleaded that of Chriſ- 
tianity, in my own opinion at leaſt; the 
mild and forbearing ſpirit of which religion, 
I defire more and more to imbibe, to regard 
all its doctrines and precepts as the rule of 
my faith and manners, its promiſes as the 
foundation of my hopes, and the ſcheme of 
redemption through Jeſus Chriſt as my bigh- 
eſt conſolation and joy. It is, indeed, from 
my reverence for it, and attachment to it, 
and zeal for its true dignity and honour, 
that I will ever vindicate it from the /af 
ſuſpicion of being a perſecuting religion : 

A ſuſ- 


+ Several writers of the firſt rank amongſt thoſe who hava 
appeared in defence of Chriſtianity, have declared openly, 
and argued ſtrongly, againſt the perſecution of inſidels: par- 
ticularly Dr. Lardner, in his preface to his excellent . Vin- 
« dication of three miracles of our Saviour againſt Wool- 
« ſton ;” and in two * Letters to the Biſhop of Chicheſter,” 
publiſhed in the late . Memoirs of his life :” Dr. Chandler, 
in his preface to the . Conduct of the modern Deiſts :” and 
Mr. Simon Brown, in his preface to a very ſhrewd and ſenſi- 
ble pamphlet againſt Woolſton, which he ſtiles A fit re- 
e buke to a ludicrous infidel.” The performances of theſe 

; writers 
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A ſulpicion, which, if it were juſt, would 
be a greater brand of ignominy, and do it 
more real diſcredit, than all the invidious 
miſrepreſentations and calumnies of its ad- 
verſaries. And this it becomes thoſe ſeri- 
ouſly to conſider, who would wipe away 
the diſhonour done it, by methods that 
would double the ' diſgrace, not only on 
themſelves, but on the noble cauſe which 
they profeſs to eſpouſe.— I am, Sir, Ge. 


writers ſhew, that they perſectly anderfood the ſtrength of 
their cauſe ; and their averſion to the interpoſition of the 
civil power, that they altogether relied upon it, having no 
apprehenſions of the conſequences of a free debate, managed 
in any way the patrons of infidelity ſhould think proper, 
Indeed, no one ever made the attack in a more rude and 
ſcurrilous manner than Woolſton : they, however, contented 
themſelves with confuting his arguments and expoſing his 
ſcurrility, entering their proteſt, with convincing reaſons, 
againſt the proſecution of him. And this conduct I cannot 
belp thinking very much to the honour of me —— re- 
gion and its advocates. 
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HEN you mention the ſtatute 1 Eliz. 
c. 2. which enacts, that “if any 
t perſon whatſoever ſhall, in plays, ſongs, or 
other open words, ſpeak any thing in de- 
« rogation, depraving, or deſpiſing of the 
* common prayer, he ſhall forfeit for the 
te firſt offence an hundred marks, for the 
* ſecond offence four hundred, and for the 
* third offence ſhall forfeit all his goods 
and chattels, and ſuffer impriſonment for 
« life*:” I ſay, when you ſpeak of this 
ſtatute, 


The expreſs words of this ſtatute, called the act of Uni- 
formity, are, That if any perſon or perſons whatſoever—ſhall 
in any interludes, plays, ſongs, rhimes, or by other open 
| words declare or. ſpeak any thing in the derogation, depraving 
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ſtatute, you not only approve of it in the pe- 
culiar circumſtances of the time when it was 
firſt enacted, but you. ſay, that the con- 
* tinuance of it to this time cannot be 
te thought too ſevere or intolerant “. And 
the reaſon you aſſign is, that no one in 


or deſpiſing of the ſame book (the common prayer) or of 
any thing therein contained, or any part thereof every ſuch 
perſon ſhall forfeit for the firſt offence an hundred marks, &c. 
as above. 

The clauſes preceding that laſt-mentioned enact, That if 
any parſon, vicar, or other miniſter——ſhall preach, declare, 
or ſpeak, any thing in the derogation or depraving of the 
ſaid book, or any thing therein contained, or any part there- 
of, he ſhall for the firſt offence forfeit the next year's profit 
of all his benefices, and ſuffer impriſonment for fix months ; 
for the ſecond offence ſhall ſuffer a year's impriſonment, and 
be deprived ipſo facto of all his ſpiritual promotions; and 
for the third offence ſhall be in like manner deprived, and 
impriſoned during life. If the perſon ſo offending, have 
no benefice, nor any ſpiritual promotion, he ſhall for the 
firſt offence ſuffer one year's impriſonment, and for the ſe- 
cond offence impriſonment for life, * 


Comment. vol. iv. p. 50, 51. In the new edition the 
author expreſſes himfelf thus: The continuance of it to the 
«« preſent time, in terrorem at leaſt, cannot be thought too 
« ſeyere or intolerant.“ He alſo affigns ſome other reaſons 
for his opinion, than thoſe which are mentioned above; and 

they are all conſidered in a pollſcript to this letter. | 
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tr preſent circumſtances can do this,” that 
is, © revile” the liturgy (the crime to which 
alone you ſuppoſe the act to refer) © from 
% any laudable motive, not even from a 
© miſtaken zeal for reformation ; it being, 
* ſince the union, extremely unadviſable to 
© make any alterations in the ſervice of the 
% church *.“ | 
Now, ſuppoſing that a man cannot have 
any * laudable motive for reviling and in- 
« yeighing with bitterneſs againſt the com- 
% mon prayer,“ (for againſt this only, I ſay, 
you underſtand the act to be levelled) ; ſup- 
poſing it to be a thing very culpable; yet, 
what is the ſpecific nature of the crime, and 
wherein doth the malignity of it conſiſt ? 
* It is a crime,” you ſay, of a groſſer na- 
ture than mere nonconformity : becauſe 
« it carries with it the utmoſt indecency, 
* arrogance, and ingratitude : indecency, 
* by ſetting up private judgment in oppo- 
* fition to public; arrogance, by treating 
with contempt and rudeneſs what hath 


| This argument againſt alterations, taken from the 
union, will be conſidered particularly in a ſubſequent letter. 
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« at leaſt a better chance to be right, than 
* the ſingular notions of any particular 
“ man; and ingratitude, by denying that 
* indulgence and liberty of conſcience to 
* the members of the national church, 
* which the retainers to every petty con- 
s yenticle * enjoy F.” 

This crime of reviling the liturgy, I per- 
ceive, is a very complicated one; “ it car- 
ries with it,“ you ſay, © the utmoſt inde- 
cency, arrogance, and ingratitude.” For 
each of which you aſſign a particular rea- 
ſon ; and I ſhall examine them all in their 
order. 


That reviling any thing, that treating 
with rudeneſs and contempt any man, much 
more a conſiderable body of men, or, the 


Dr. Prieſtley hath remarked a want of elegance and po- 
liteneſs in this expreſſion, unworthy of a fine writer, (Re- 
marks, p. 52, 53-): I would obſerve an impropriety in it, 
unbecoming the great lawyer. The word conventicle, if I 
underſtand it right, means an unlawful aſſembly; and is 
therefore improperly applied, as it is here, to the legal aſſem · 
blies of Proteſtant Diſſenters, 


+ Comment. vol. iv. p. 50. 
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publick at large, or thoſe religious forms 
which are uſed under the ſanction of the 
civil magiſtrate, and by many revered, is 
decent, will be readily allowed. The rules 
of civility and good manners ought always 
to be obſerved ; eſpecially where the pub- 
lick, and perſons in authority, are concerned. 
Never to violate them, if poſſible, is in 
itſelf right; and is alſo good policy; for 
any cauſe, inſtead of being diſſerved, will 
be recommended and promoted, by being 

defended with civility and good temper, 
But I cannot help ſuſpecting, Sir, that 
your view reaches further than this; if this 
be all you mean, I do not conceive why the 
indecency of reviling the liturgy is, parti- 
cularly, ſaid to ariſe from * ſetting up pri- 
vate judgment in oppolition to publick *:“ 
I fay, 


In the laſt edition the author tiles it . ſetting up pri- 
« vate judgment in virulent and fuctious oppoſition to publick 
« authority.” As far as reviling the liturgy implies an oppo- 
ſition which is “ wirulent and faious,” 1 own it cannot be 
juſtified. But as far as it is a mere “ ſetting up private 
judgment in oppoſition to publick authority,” it may; for 
Whether it be tiled “ publick authority or © publick judg- 

ment,“ I think it comes to much the ſame.. I ſuppoſe, the 
G ; learned 


* 
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I ſay, your putting the indecency of it on 
this footing, appears to me to be accounted 
for only by ſuppoſing, that you think it 
wrong to oppoſe private to publick judg- 
ment, in any caſe; and then nonconformity 
and reviling the liturgy are both indecent; 
for the ſame reaſon, becauſe they are an 
oppoſition of the private to the publick 
judgment; only one is more ſo than the 
other, and conſequently more indecent. And 
I the rather apprehend I am herein not very 
wide of your ſentiment, becauſe you do 
conſider nonconformity as a crime, though 
not ſo great as that of reviling the liturgy ; 
and you ſo conſider it, I imagine, on this 
particular account, as it is private judgment 
oppoſed to the publick. 

And indeed, if it be a general maxim, 
that it is indecent to. ſet up private judg- 
learned author would haye this authvrity ts united with, 
and under the influence of judgment: whether it be ſo or not, 
is another queſtion, If he is of opinion, that mere authority 
ought to be ſubmitted to in matters of religion, I beg leave 
to enter my diſſent from ſuch a poſition, for reaſons aſſigned 


in my ſecond letter, and to believe that every man is bound 


in ſuch caſes, to judge and act for himſelf, without regard to 
any human authority whatſoever, 


ce ment 


rn 87 


ei ment in oppoſition to publick ;” then it 
is certainly ſo, to diſſent from publick or 
eſtabliſhed opinions and practices: then all 
thoſe who have been the authors of any 
reformations or improvements, in religion, 
in philoſophy *, in policy, and in the man- 

ners 


* The publick judgment of the church of Rome hath con- 
demned for hereſy the doctrine of the motion of the earth 
according to the ſyſtem of Copernicus; notwithſtanding which 
it hath long paſſed for {orthodoxy in the private judgment 
of all philoſophers, The famous Galileo, baving taught 
this point, and confirmed it by new diſcoveries, was impri- 
ſoned in the Inquiſition on that account, obliged to recant 
and curſe his former opinion, and ſwear that he would not 

teach it any more ; but that if he ſhould know of any ſuch 
| heretic, or any perſon ſuſpected of ſuch hereſy, he would im- 
mediately report him to the holy office. Gallilzi ſyſtem. 
Coſmic. edit. Lugd. Bat. 1699. p. 488—494. Sach a fatal 
operation had this publick judgment formerly, in a point of 
philoſophy, capable of demonſtration, and now univerſally re- 
ceived, And the influence of it, though it be privately re- 
jected by every individual, appears in the publick profefion 
of philoſophers even in modern times, Two learned Ro- 
miſh prieſts and able mathematicians, publiſhing an edition 
of Sir Iſaac Newton's Principia, with an excellent Commen- 
tary, in which his principles are explained and more fully de- 
monſtrated, (the monitum or advertiſement to the third book 
of which is dated at Rome 1742), thought it neceſſary, for 
their ſafety I ſuppoſe, before they entered upon the heretical 
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ners and conduct of life, contrary to the 
publick ſtandard, have been guilty of ine 


decency. 
Beſides, it is worth obſervation, that the 


publick judgment, to which it is expected 
ſuch deference ſhould be paid, amounts to 
no more than the vote of thoſe who hap- 


pen to be inveſted with power, at the time 
ſuch eſtabliſhments are made ; which is 
ſometimes very different from the opinion 


doctrine De ſyſtemate mundi, to make, in form, the follow- 
ing curious declaration; than which, however it was de- 
ſigned, there never ſurely was a greater burleſque upon ſery 
vile ſubmiſſion to publick judgment. | 


PP. Le Seur & Jacquier declaratio. 


Newtonus, in hoc tertio libro, telluris motæ hypotheſim 
aſſumit. Autoris propoſitiones aliter explicari non poterant, 
niſi eadem quoque fata hypotheſi. Hinc alienam coacti ſu- 
mus gerere perſonam. Cæterum latis a ſummis Pontificibuz 
contra telluris motum decretis nos obſequi profitemur. 


The declaration of the fathers Le Seur and Jacquier. 


Newton, in this third book, aſſumes the hypotheſis of the 
earth's motion, The author's propoſitions could not be ex- 
plained, if we did not alſo go upon the ſame hypotheſis. 
Upon this account we have been obliged to appear under a 
feigned character. We profeſs, however, to follow the de- 
crees iſſued by the ſovereign pontiffs againſt the motion of 
the earth. 5 
or 


D 


or judgment of the publick at that time, 
and frequently differs widely from the judg- 
ment of the publick in a ſubſequent periad. 
But the unhappineſs is, that, when the 
thing eſtabliſhed, be it what it will, hath 
received the ſanction of publick authority, 
neither numbers, nor the reſpectable cha- 
raters of thoſe who diſapprove it, can ea» 
ſily procure a reform; and even when it is 
in a manner grown out of all credit, ſo as 
to be eſpouſed by very few, it ſtill paſſes 
under the denomination of the publick 
« judgment,” againſt which it is “ inde- 
* cency to oppoſe the private judgment 


of individuals *, 
But 


If the Athanaſian creed, with its damnatory clauſes, 

were now a candidate for admiſſion into the publick formu- 
lary, it would doubtleſs be rejected by a very large majority, 
both of clergy and laity ; and yet it remains one of thoſe 
things which are authoriſed by the publick judgment. 
It may not be amiſs to obſerve, that there is not only a re- 
luctance to making alterations in material points, but ſome. 
times even to the appearance of making any in matters of 
common form : of which I think the following is a remark- 
able inſtance, | 

The 36th article aſſerts, that the book of conſecration of 
* archbiſops and biſhops, and ordering of prieſts and deacons, 


«6 lately 
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But ſince a man's private judgment may 
happen to be in the right, and the publick 


One 


« lately ſet forth in the time of Edward the VIth.” (in the 
ſecond year of his reign, as the article afterwards ſaith) and 
« confirmed at the ſame time by authority of parliament, 
« doth contain all things neceſſary to ſuch conſecration and 
« ordering, neither hath it any thing that of itſelf is ſuperſti- 
« tious aud ungodly,” 
The act of uniformity of Charles the IId. enacts, * That all 
1 ſubſcriptions to the articles ſhall be conſtrued and taken (for 
« and touching the ſix and thirtieth article) to extend unto the 
« book of Charles the IId. in ſuch ſort and manner as the ſame 
«« did heretofore extend unto the book of Edward the VIth.“ 
Now this clauſe of the act of parliament either means to 
ſubſtitute the book of Charles the IId. in the room of that of 
Edward the VIth. in which caſe, thoſe who ſubſcribe the ar- 
ticles, are abſurdly required by the words Edward the VIth. 
to underſtand Charles the Id. : or it means to add the book 
of Charles the IId. (though it is not mentioned in the ar- 
ticle) to the book of Edward the VIth. and the ſubſcription 
muſt be underſtood virtually to extend to both, as it doth ex- 
preſsly to the book of Edward the VIth. And this, I take to 
be the true ſenſe of the article, from conſideringghe laſt clauſe 
of it ; namely, Whoſoever are conſecrated and ordered ac- 
ts eording to the rites of that book, ſince the ſecond year of 
* the aforenamed king Edward unto this time, or hereafter 
5 ſhall be conſecrated or ordered according to the ſame rites, 
« wedecree all ſuch to be rightly, orderly, and lawfully, con- 
4 ſecrated and ordered.” Now it can hardly be ſuppoſed, that 
it was the intention of the act of uniformity to ſet. aſide this 
approbation of the orders of the church from the reforma- 
tion, 
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one in the wrong; whenever this is found, 
or generally agreed, to be the caſe, he muſt 
make 


tion. and to ſubſtitate in the room of it only an approbation 
of the ſaid orders from the time of Charles the IId. It was 
rather doubtleſs intended to declare an approbation of both, 
and that the article ſhould be hereafter extended to the book 
of Edward as well as the book of Charles, in like ſort and 
manner as it had heretofore been extended to (an odd phraſe! 
for it expreſly mentions) the book of Edward only, And if 
this be the ſenſe of the article, all who ſubſcribe it muſt be 
underſtood according to the act of uniformity, as well as the 
expreſs words of the article, to ſubſcribe to a book which 
very few have ſeen, and which, though the article aſſerts 
there is nothing in it ſuperſtitious or ungodly, contains how- 
ever an oath of ſupremacy, in which is the following clauſe, 
«« ] will obſerve, kepe, mainteigne, and defende, the whole ef- 
« fectes and contentes of all and ſyngular actes and ſtatutes 
„made and TO BE MADE within this realme in derogacion, 
« extirpacion, and extinguiſhment of the biſhop of Rome and 
* his authoritie, and all other actes and ſtatutes made or ro 
** BE MADE in reformacion and corroboracion of the kynges 
* power, of the ſupreme hed in yearth, of the churche of 
„ Englande,” &c,—** And in cace any othegz Mane” (that is 
ſhall be made) or hath been made by me, to any perſon or 
« perſons, in maintenaunce, defence, or favoure of the biſhoppe 
of Rome, or his authoritie, juriſdicion, or power, I repute 
* the ſame, as vain and adnichilate, ſo helpe me God, at 
* SAINCTES AND THE HOLY EVANGELI1ST.” See the forme 
and maner-of makyng and conſecratyng of archbiſhoppes, 
biſhoppes, prieſtes, and deacons, 1549, folio; with the prin- 
ter's name at the end; Richardus Grafton, typographus te · 


gius. 


ee 


make but an aukward figure who gravely 
reprimands thaſe that ſet up the former 
| againſt 


gius excudebat menſe Martii A. M.D.XLIX. cum privilegio 
ad imprimendum ſolum. A copy of this edition, through 
the favour of my worthy friend, the Rev. Mr. Joſiah Thomp- 
ſon, jun. is at preſent in my poſſeſſion ; and is, by the date, 
of the ſame impreſſion with a copy of king Edward's ordinal 
mentioned by biſhop Burnet, in the preface to his third vo- 
lume of the Hiſtory of the Reformation, p. iv, v. as in the 
Lambeth library. 

But what I would principally naked is, that it ſeems very 
ſtrange, if the parliament by the clauſe in the act of unifor- 
mity relative to the 36th article, intended a ſubſtitution of 
the book of Charles the IId. inſtead of this book of Edward 
the VIth. that they had not altered the words of the article 
to that ſenſe : or, if they meant, as I rather think, to in- 
clude the book of Charles in the ſubſcription, as well as the 
book of Edward, that they did not add a clauſe to the arti- 
cle, expreſsly mentioning the book of Charles the IId. This, 
I think, can only be accounted for by ſuppoſing, that rather 
than appear to make any alteration in the article, they 
would ſubſtitute one book for the other, or rather add one 
to the other, not by inſerting a claufe for that purpoſe into 
the article, but by an arbitrary conſtruction, altering the 
ſenſe of the article, while they retained the words. 

If it be ſaid, that the parliament would not alter the words 
of an article which had paſſed the convocation of Elizabeth, 
without the previous ſanction of that body; it amounts to a 
charge of the moſt abſurd ſcrupuloſity in the whole world, 
that they would venture to alter the ſenſe of convocation, but 


not the expreſſions. But this can hardly be the true reaſon, 
the 
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againſt the latter. I ſhould think it, there- 
fore, much better to come to the queſtion 
at 


the anthority of parliament having been always regarded 
ſince the reformation as ſufficient to make laws in eccleſiaſti- 
cal matters, without the convocation ; whereas the convoca- 
tion can make no laws at all, nor hath any authority with- 
out the parliament. 

It is obſervable, that biſhop Hooper, who is often men- 
tioned as refufing to be conſecrated on account of the po- 
piſh veſtments, objected likewiſe to taking the oath of ſu- 
premacy abovementioned, required by the book of Edward, 
on account of the clauſe which concludes, So helpe me God, 
all ſainctes, &c. which he thought ſuperſtitious and impious z 
and he argued the point before the king and council fo 
much to the ſatisfaction of that pious and ſenſible young 
prince, chat he ſtruck out the words with his own hand. 
Burnet's Hiſt, of Reform. vol. iii. p. 202, 203, 751. Ac- 
cordingly we find, that in the next edition of the ordinal, 
which came out by authority of parliament in the year 
1552. the oath concludes thus; So helpe me God through 
Jeſus Chriſt, Being excuſed from ſwearing in the ſuperſtitious 
form to which he objected, Hooper was conſecrated, the 
matter relating to the veſtments being compromiſed. Fox's 
Acts and Monuments, vol. ii. p. 120. edit. 1684. and eſpe- 
cially the Latin edition, or the quotation from it in Peirce's 
vindication of the Diſſenters, p. 30. 

It ſhould be obſerved, that biſhop Burnet hath committed 
a miſtake, in printing among his records the oath of ſupre- 
macy made by the biſhops when they did homage to Henry 
theVIIlth. as the oath tendered to Hooper at his conſecration ; 
that oath was different from the oath of ſupremacy required 
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at once: Is the thing in deliberation right 
or wrong ? for the opinion, neither of men 
in power, nor of the majority, is the teſt 
of truth, or the rule of our faith or prac- 
tice. | 

So that the particular reaſon on which 
you ground the * indecency of reviling the 
% liturgy,” namely, that it is “ ſetting up 
« private judgment in oppoſition to publick;” 
appears to me to be very inadequate and un- 
ſatisfactory. 


The next article in the compoſition of 
this crime, namely, reviling the common 
prayer; is, you ſay, ** arrogance.” It is 
« arrogant to treat with rudeneſs and con- 
% tempt what hath a better chance to be 
& right, than the ſingular notions of any 


« particular man.” 
a 

to be taken by biſhops at conſecration, in king Edward's or- 
dinal ; in particular, it had not the clauſe in which they 
ſwear to acts that all be made, and that they hold to be 
void, certain oaths they may hereafter tale; though they both 
conclude with nearly the ſame form of adjuration, So helps 
me God, all ſainctes, and the holy evangels. 


In 
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In uſing the phraſe, the ſingular no- 
« tions of a particular man,” you put the 
caſe very favourably for drawing your own 
concluſion. To be ſure, if a man adopts 
ſentiments which never entered into any 
body's head but his own, or which no one 
will embrace when propoſed, the odds are 
againſt him. But this is not often the caſe; 
and is not fo, in particular, with regard to 
the debate between the church and the Diſ- 
ſenters ; the point here in queſtion. How- 
ever, he who treats the notions of others 
with a rude contempt, does, I think, in 
moſt caſes, appear to affect a ſort of ſupe- 
riority, (call it arrogance, or inſolence, if 
you pleaſe), which uſually ill becomes him 
who aſſumes it, and is never very agreeable 
to thoſe who are the objects of it. 

But with relation to the query, Who 
have the faireſt chance of being in the right ? 
thoſe who follow the lead of a publick 
eſtabliſhment ? or thoſe who are, or profeſs 
to be, impartial enquirers after truth ? that, 
I think, is not fo clear, at leaſt on one fide 
of the queſtion, as you ſeem to imagine.— 

| Moſt 
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Moſt eſtabliſhments, even thoſe which have 
been ſettled by authority of the civil power, 
have originated from the clergy; at leaſt, 
with reſpect to their formularies of doctrine 
and worſhip; and the magiſtrate hath had 
little more to do in the affair, than to eſta- 
bliſh what hath been already prepared to 
his hands. Let us, then, look into eccle- 
ſiaſtical hiſtory, and ſee what the councils, 
ſynods, convocations, and other general, 
national, or provincial aſſemblies of the 
clergy, have, for the moſt part, been, from 
the firſt famous and revered council of Nice, 
down to the laſt ſeſſion of our own convo- 
cation in England. When I reflect on the 
policy and artifice uſed in the management 
of ſuch aſſemblies ; on their obſequiouſueſs 


to the caprices of princes, and miniſters of 


ſtate, or of potent ecclefiaſtics, and even of 
ſome of their own ambitious and turbulent 
members; on their prejudices and paſſions, 
their private and party views, their ſcanda- 
lous animoſities and contentions ; on the 
ſmall majorities by which queſtions of im- 
portance, intended to bind not only the men 
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of that age but their poſterity, have been 
determined *; on the reſpectable characters 
which have oſten appeared in the minor 
number ; and above all, on their ſelf- 

contras 


* The croſs in baptiſm, and kneeling at the communion, 
(which are impoſed in the church of England as neceſſary to 
the adminiftration of theſe ordinances) as well as the obſer- 
vation of ſaints days, and a few other ceremonies, were car- 
ried in the convocation of Elizabeth 1562 by a ſingle proxy. 
The majority of thoſe preſent, again/t them, was 43 againſt 
3; 3 but upon adding he proxies, the majority, for them, 
was 59 againit 58. Thus they obtained the honour of the 
publick judgment by this better chance of being in the right 3 
and the contrary opinion was degraded into private judgment; 
though hardly ſo as to become the fngular notion of a parii- 
cular man, Strype's Annals, vol. i. p. 337—339. edit. 3. 
Burnet's Hiſtory of the Reformation, vol. iii. No. 74. among 
the Records, p. 662—664. edit. 1753. 


+ King William, in the firſt year of his reign; granted a 
commiſſion to prepare alterations of the liturgy and canons; 
and propoſals for the reformation of the eccleſiaſtical conrts: 
In this commiſſion, beſides ſeveral others, there were ſuck 
men as Tillotſon, Stillingfleet, Burnet, Patrick, Tenniſon, 
Lloyd, Sharp, Kidder, Scot, Fowler. And they accordingly 
made very conſiderable alterations and improvements in the 
liturgy ; which are highly commended by Dr. Nichols, in his 
Defenſio Eccigiæ Anglicane, p. 94—97: and which Mr. Neal, 
in his Hi/ory of the Puritans, ſaith, would, if they had been 
adopted, have brought in three parts in four of the Diſſen- 
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be brought to thank him for his promiſe of protection. Bur- 


contradictions, and their mutual cenſures 
and anathemas “*: I ſay, when I conſider 
theſe 


ters, vol. 11. p. 804. edit. 4to. And this author was a good 
judge, ſince no one better underſtood their principles and 
diſpoſitions. However, the convocation, when the matter 
was laid before them by a meſſage from the crown, reſolved | 
to enter into no debates about alterations, would return no 
anſwer to that part of the king's meſſage, and could hardly 


net's Hiſtory of his own Times, under the year 1689. In 
what a contemptible light does that majority in convocation 
appear, who would not ſo much as bear what was prepared 
for their conſideration by ſuch celebrated divines, the glory of 
the Engliſh church, acting under a royal commiſſion ! and 
who would not eſteem it an honour to be found in ſuch a 
minority! and yet their ſentiments, outvoted by furious 
bigots, are now only private judgment! 


A few remarks upon the four firſt general councils, will 
be a ſufficient illuſtration of what is here ſaid. The council 
of Nice, held in the year of our Lord 325, conſiſted, we are 
told, of more than 300 biſhops, . brought together, ſome 
« by the hope of gain, and others to ſee ſuch a miracle of 
% an emperor as Conſtantine ;”? who accordingly well re- 
warded them by his preſents as well as his entertain- 
« ments.” Euſeb. in vit. Conſt, I. 3. c. 6. & 16. Sozom. 
1. 1. c. 25. p. 42. Theodorit. 1. 1. c. 11. p. 36. Sabinus 
ſaith, that © they were weak and illiterate men,” (vid. Socrat. 
L. 1. c. 8. p. 21. &c.9. p. 31.); which might be true with 
regard to many of them. However, it is certain, all hiſtory 
agreeing in jt, that they were in general (ToaAo, Yee 
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theſe things, I own, they ſomewhat abate 


tny reverence for the determinations of ſuch 
bodies, 


are the words of Socrates and Sozomen) very litigious and 
contentious ; inſomuch that the emperor was obliged to in- 
terpoſe, to take them off from their private quarrels, and 
from their daily cuſtom of preſenting to him accuſations a- 
gainſt one another, before he could get them to attend to the 
buſineſs for which they were called together, (Euſeb. de vit. 
Conſtant. I. 3. c. 13. Socrat. I. 1. c. 8. p. 20. Sozom. I. 1. 
c. 17. p. 35. Theodorit. I. 1. c. 11. p. 37. Gelaſius Cyzic. 
I. 2. c. 8.); and when they did engage in it, their conduct 
was agreeable to their character; for the party accuſed hav- 
ing laid before them a written confeſſion of their faith, 
they immediately tore it in pieces; and a great tumult arifing, 
and thoſe who preſented the paper, being cried out upon as 
betrayers of the faith, were ſo terrified, that they all aroſe, 
except two, and were the firſt in condemning the ſentiments 
and party they before eſpouſed, Theodorit. I. 1. c. 7. p. 25. 
With ſuch violence were matters carried in the council ! And 
the unintelligible terms which they introduced into their 
creeds and definitions of faith, and impoſed by dint of au- 
thority upon others, only ſerved to increaſe and perpetuate 
the controverſies then ſubſiſting, and fill the world with mu- 
tual rage, and mutual perſecutions. ** The conſequence of 
* which was, that the Chriſtian religion, which, for 300 
« years after the aſcenſion of Jeſus, bad been ſpreading over 
« a large part of Aſia, Europe, and Africa, without the aſ- 
* ſiſtance of ſecular power and church-authority, and at the 
** convening of the council of Nice, was almoſt every where 
through thoſe countries in a flouriſhing condition, in the 
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bodies, and for the eſtabliſhments founded 


by them, or by the civil power in conſe- 
quence 


< ſpace of another 300 years, or a little more, was greatly 
« corrupted in a large part of that extent, its glory de- 
« bafed, and its light almoſt extinguiſhed,” Dr. Lardner's | 
Credibil. vol. viii. p. 24. This council, we are informed by 
Socrates, I. 1. c. 11. p. 38, 39. by Sozomen, I. 1. c. 23- 
p. 41- and by Nicephorus Calliſtus, I. 8. c. 19. tom. 1. 
p. 571. was on the point of decreeing the celibacy of the 
clergy, if they had not deen diverted from it by a ſpirited 
oration of Paphnutius, an Egyptian biſhop ; and perhaps by 
perceiving, that it was diſagreeable to the emperor ; as it 
probably was, if we may judge by the marks of ſingular reſpe& 
which he ſhewed that biſhop. Socrat. I. 1. c. 11. p. 38. 

The next general council of Conſtantinople, in the year 
of our Lord 381, was called to confirm the decifions of the 
council of Nice, which had not is the leaſt extinguiſhed the 
rage of controverſy. Previous to it, the emperor wrote to 


the inhabitants of that city, that he would have all his 


«« ſubjects be of the ſame religion, which Peter, prince of 
ve the apoſtles, had from the beginning delivered to the Ro- 
«© mans, and which was now held by Damaſus, biſhop of 
« Rome, and Peter, biſhop of Alexandria.“. Sozom. 1. 7. 
c. 4. Juſtiniani Cod. I. 1. tit. 1.4. 1. So reſpeRable a fa- 
ther as Gregory Nazianzen, in a letter which he wrote to 
Procopius to excuſe himſelf with the emperor from attend- 
ing this council, ſaith, that he was ** deſirous of avoiding 
all ſynods, becauſe he had never ſcen a good effect, or 
happy concluſion of any one of them; that they rather 
*« increaſed than leſſened the evils they were deſigned to 


« prevent. 
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quence of their reſolves; and I am apt to 
ſurmiſe, that a candid enquirer after truth 
would 


% prevent. For the love of contention, and luſt of power, 
«« were there manifeſted in inſtances innumerable,” Ope- 
rum, tom. 1. p. 814. epiſt. 55, edit. Paris 1630, And what 
the good father ſaid concerning former councils, not except- 
ing the famous one of Nice, he found afterwards to be true 
of this council of Conſtantinople, ** Theſe conveyers of the 
% Holy Ghoſt,” ſaith he, ** theſe preachers of peace to all 
„ men, grow ſo bitterly outrageous and clamorous againſt 
one another in the midſt of the church, bandying into 
„ parties, mutually accuſing each other, leaping about as 
« if they had been mad, under the furious impulſe of a 
4% luſt of power and dominion, as if they would have rent 
« the whole world in pieces.” He ſaith afterwards, that 
* this was not the effect of piety, but of a contention for 
« thrones :” «x de, - "vip Opern gpry. And be 
gives a ſtrange account of their indecent behaviour, when 
he had juſt made a ſpeech to them. Theſe furious young 
* men were followed by the elder,” ſaith he, and ruled 
the council,” Greg. Naz, de vit. 1 operum tom, 2. 
P- 25, 27. 

The general council of Epheſus, A. D. 431. was called on 
this occaſion, Neſtorius was of opinion, that the two na- 
tures in Chriſt were not ſo united after the incarnation, as' 
to occaſion a mutual communication of properties, He there- 
fore objected to calling the Virgin Mary, ©s:Joxos, the mo- 
ther of God; and would have her called, XprgoJoxos, the 
mother of Chriſt, Socrat. I. 7. c. 32. Concil. tom. 1. 
p: 1280. edit. Harduin, The deſign of the council of 
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would efteem it a mych fairer chance for 
being i in the right, to follow his own judg- 
ment ; 


Epheſus was, to ſettle this notable diſpute ; or rather to con- 
demn Neſtorius. When they met, Cyril of Alexandria, the 
avowed enemy of Neftorius, induced the biſhops preſent, of 
his own party, to proceed with great precipitance and vio- 
fence to the condemnation of Neſtorius, before the arrival of 
John biſhop of Antioch, and the biſhops who were with 
him ; and that, in oppoſition to the proteſt of 60 or 70 
biſhops, and of the emperor's commiſſioner, whom they 
drove out of the afſembly. Concil. tom. 1. p. 1351—1354. 
And then they ſent an account of what they had done, in- 
ſcribed, % To Neſtorius, a ſecond Judas.” Concil. tom. 1. 
p. 1434. When John and his party arrived, they depoſed 
Cyril; Concil. tom. 1. p. 1450—1435. and "In and his 
party, in return, depoſed John; Concil. tom. 1. p. 1500, 
Evagr. I. 1. c. 5. p. 254, 285. And thus there be 
councils, mutually condemning each other. To allay che 
ſtorm, the emperor gave his ſanction to the depoſition of 
- Neftorius, Cyril, and Memnon, an active partizan of Cyril's, 
(Concil. tom. 1. pe 1550. E. 1551. A, E. 1855. A.) and 
they were arreſted by the emperor's commiſſioner, p. 1555— 
1557. But he was afterwards brought (ſome ſay, by the 
money diſtributed amongſt his courtiers by the deputies of 
Cyril, p. 1580. C.) to alter his mind; to confirm, indeed, 
de depoſition of Neſtorius, whom he baniſhed, (p. 1670. 
A, B.) ; but to reſtore Cyril and Memnon, Ever ſince Cyril 
and his party have been eſteemed the legitimate council of 
| Epheſus. Iſidorus of Peluſium, in a letter to Cyril, treats 
him very juſtly as well as very freely, when he repreſents his 
conduct in this council to be that of a man purſuing only 
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ment; or, if any other, the judgment of 
a few ſerious, impartial, diſintereſted en- 


quirers, 


his own reſentments, Epiſtol. I. 1. epiſt. 310, operum edit. 
Paris 1638. 

The fourth general council of Chalcedon, A. D. 451. 
was occafioned by the extraordinary tranſactions of a coun- 
cil of Epheſus in the year 449, of which Dioſcorus, bi- 
ſhop of Alexandria, was preſident ; and in which the doc- 
trine of the two natures in Chriſt after the incarnation was 
condemned, and the contrary doctrine of Eutyches affirmed, 
The menaces of the preſident, together with the ſoldiers and 
monks, who ſurrounded the council, terrified the whole aſ- 
ſembly. Concil. tom. 2. p. 213. C, D. and Flavianus, biſhop 
of Conſtantinople, who had condemned Eutyches, being ac- 
cuſed by the preſident, and declared to be anathematized 
and depoſed ; and appealing therefore from him, and ſome 
biſhops at the ſame time interpoſing in his behalf ; the pre- 
dent ſtarted up, and fternly called for the emperor's com- 
miſſioners, by whoſe command the proconſul of Afia came 
in with the military, and a confuſed mob with chains and 
clubs and ſwords. Concil. tom. 2. p. 216. and ſome biſhops 
not willing to declare, and others flying away, he cried out, 
5 If any one refuſes to ſign, with me he hath to contend 3” 
(tom. 2. p. 213. B.) and then he and another biſhop carried 
about a blank paper, (Concil. tom. 2. p. 80. E. p. 94. D, 
E. p. 101. E. Evagr. I. 2. c. 4. p. 288.) and obliged them 
all to ſign it. After which it was filled up with the charge 
of hereſy againſt Flavianus, and the ſentence of his depo- 
ſition, Flavianus fill excepting againſt the preſident, he 
and others fell furiouſly upon him, beating him barbarouſly, 
rowing him down, kicking and trampling upon him, inſo- 
| H 4 much 
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quirers, like himſelf; than to adopt the 
reſolutions of the moſt venerable ſynod, 
in 


much that three days after he died of the bruiſes he had re- 
ceived in the council. Liberat. Breviar. c. 12. Niceph. Cal- 
lift. 1. 14. c. 47. tom. 2. p. 550. edit. Paris 1630. 

The general council of Chalcedon, I ſay, was called upon 
occaſion of the tranſactions and deciſions of this council of 
Epheſus ; and after ſome ſtruggle between the two contend- 
ing parties, for and againſt Dioſcorus ; ſome crying out for 
the condemnation and baniſhment of the heretic, for Chriſt 
had depoſed him ; and others, for his reſtoration to the coun- 
Cil, to the churches ; (Concil. tom. 2. p. 310. B.) the party 
againſt him prevailed, and he was depoſed., (tom. 2. p. 377.) 
and the doctrine of the two natures, which had been con- 
demned before, was now affirmed ; the fathers crying out, 
«© We believe as Pope Leo doth, anathema to the dividers 
% and confounders ; we believe as Cyril did; thus the or- 
te thodox believe, curſed be every one who doth not believe 
« ſo too.“ Concil. tom. 2. p. 305. E. 

On this brief ſurvey of theſe four general councils, will the 
reader believe, that they are by law joined with the ſcriptures, 
as judges of hereſy, and as guides of that ** publick judgment, 
which hath a better chance to be right than the ſingular 
% notions, or private judgment, of any particular man ?“ 
Yet ſoit is. See 1 Eliz, c. 1. ſect. 36. | 

It may, perhaps, by fome perſons, be eſteemed an act of 
prudence to conceal the enormities of fuch famous aſſemblies 
of Chriſtian biſhops, leſt the honour of Chriſtianity ſhould 
ſuffer by expoſing them. But, I confeſs, I cannot be of this 
ppinion. Chriſtianity can never ſuffer, in the judgment of 
2 impartial perſon, by the conduct of thoſe turhulent and 


fact ioug 


in which truth and right are decided by 


the major vote. I would not be thought 
to be an advocate for an arrogant, inſolent, 
pragmatical contempt af the opinions of 
others; what I mean is, that were I to be 
under direction in the purſuit of truth, I 


factious men, who haye figured on the publick theatre in 
ſupport of political religion ; while it hath numberleſs adyo- 
cates in every age, who, by their example as well as influence, 
promote the intereſt of perſenal religion; exhibiting the faireſt 
patterns of meekneſs, humility, contempt of the world, pa- 
tience, contentment, purity, and ſpirituality, univerſal be- 
nevolence and charity, as well as the moſt undiſſembled and 
fervent piety, Such men of ſterling worth, ſuch genuine 
Chriſtians, who paſs through the world, like a gentle cure 
rent, which fertilizes the whole adjacent country, appear 
with no eclat in hiſtory ; the good effects of their virtues be- 
ing diffuſed in filence ; while the reſtleſs and ambitious, 
who aim at wealth and power and pre-eminence, and bear 
down all before them, like reſiſtleſs torrents, which deſolate 
whole regions, attract obſervation for the changes they pro- 
duce in the world, and the materials they furniſh for the pen 
of the civil or eccleſiaſtical hiſtorian. Nevertheleſs, thoſe 
good and righteous men, who have ſeryed their generation, 
ja their particular ſtations, by their private virtues, will be 
hereafter had in everlaſting remembrance ; when thoſe wha 
have ſtood forth to the publick as the champions of tyranny 
pr ſecular Chriſtianity, will be covered with ſhame and ever- 


{aſting contempt, \ 
had 
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had rather follow (next to the divine blef. 
fing on my own ſincere enquiries) the judg. 
ment and guidance of ſome wife and good 
men, that I have known, than the publick 
deciſions of any or all the councils ſince the 


days of the apoſtles. 


The third article which you exhibit againſt 
reviling the liturgy, is, that it involves in 
it * ingratitude, by denying indulgence and 
re liberty of conſcience to the members of 
£ the national church.” There would be 
little room, ſurely, Sir, to complain of viola- 
tions of liberty of conſcience ; if, in con- 
tending for their reſpeQive dogmas, men 
never went beyond contemning and ridicul- 
ing one another : for, however cenſurable 
this may be, it certainly i is not denying them 
liberty of conſcience : that always implies 
reſtraint or compulſion, ideas very different 
from contempt and ridicule *, % 

| ut 


The author in his late edition, vol. iv. p. 50. declares re- 
viling the liturgy to be ingratitude, by denying that indul- 
* gence and wndi//urbed liberty of conſcience to the members 

« of the national church, which the retainers to every petty 
8 28 « conventicle 
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But perhaps, reviling the liturgy may be 
cenſured, as ungrateful, on account of the 
toleration indulged to Diſſenters. It is not, 
however, to the church the Diſſenters are 
peculiarly indebted for this bleſſing * For 

though 


* conventicle enjoy.” So that reviling is not denying abſo- 
Jutely liberty of conſcience, but only andiſturbed liberty of 
conſcience. But do the retainers to every petty conventicle enjoy 
this liberty undjfurbed in his own ſenſe of the word ? I appeal 
to the learned gentleman himſelf, whether this aſſertion 
would have appeared with leſs grace, if that ſcornful ex- 
preſſion concerning Diſſenters, ** retainers to every petty 
« conventicle,” had been ſuppreſſed ; ſince it not only 4½ 
turbs, according to his own idea of the word, but by im- 
plication, denies their liberty of conſcience; conventicles be⸗ 
ing, as I ſaid before, u#/awfil aſſemblies, 


The author of the Alliance between the Church and 
State, in his Poſtſcript in anſwer to Lord Bolingbroke, 
p. 2, 3. ſpeaking both of the teſt-a& and of the toleration, 
obſerves, that © this reform of the Engliſh conſtitution hap- 
pened not to be the good work of the church, begun in 
« the conviction of truth, and carried on upon the princi- 
« ples of charity ; but was rather owing to the vigilance of 
the ſtate, at one time, vainly perhaps, anxious for the 
« eſtabliſhed religion, (Char, Il.) at another, wiſely provi- 
« dent for the ſupport of civil liberty.” (Will. III:) The 
author 1s certainly right with reſpect to the toleration : it was 
entirely the work of the ſtate, King William engaged in it 
heartily ; ; partly, no doubt, to ſtrengthen the intereſt of civil 

liberty, 
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though her governors promiſed them every 
mark of Chriſtian temper and brotherly af- 
fection, when her fears of Popery ran high 
in the reign of James the Second ; yet, as 
ſoon as the ſtorm ſubſided, theſe promiſes 
were, in great meaſure, forgotten. It is to 
that great prince, King William, to whom 
the Britiſh conſtitution and liberties owe 
their preſervation and ſecurity ; and to thoſe 
renowned patriots who firſt engaged, and 
then ſupported him, in the glorious enter- 
prize; it is to theſe, and ſuch as theſe, the 
Diſſenters are, under God, alone obliged for 
their deliverance from unjuſt violence and 
oppreſſion ; and for being reſtored, in part, to 
their natural rights by the toleration. I ſay, 
to their natural rights : for religious liberty 
is one of thoſe rights to which men are en- 


liberty, of which the Diſſenters were to. a man zealous 
friends; and partly, from a regard to religious liberty, of 
which he had all his life ſhewn himſelf a firm and ſteady pa- 
tron. The teſt was not the work of Charles the IId. it was 
puſhed on in oppoſition to the court by the patriots of thoſe 
times, in order to ſecure the civil as well as the eccleſiaſtical 
conſtitution from the machinations of the Papiſts, by exclud- 
ing them from publick offices ; and the royal aſſent to it was 
procured by the Commons ſtopping the bill of ſupply till it 
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titled by nature; as much ſo, as to their 
lives and properties: and it ſhould be re- 
membered, therefore, that the Diſſenters 


cannot be juſtly reckoned to be any more 
obliged to thoſe who #:ndly do not again 
deprive them of it; than they are to thoſe. 
who as kindly, do not ſeize on their eſtates, 
or take away their lives : an obligation 
which, I ſuppoſe, hath never been eſteemed 
a reaſon for any peculiar gratitude. 


And now, Sir, notwithſtanding the ex- 
ceptions which I have taken to your pre- 
miſes, I will leave you in full poſſeſſion of 
your concluſion : I will ſuppoſe, that the 
crime of reviling the liturgy is a complica- 
tion of * indecency, arrogance, and ingra- 
titude :” and I will add, moreover, that it 
may poſſibly imply, (and, I think, it is the 
principal thing that can be implied in it, 
though you have not at all mentioned it), 
great malignity and inveteracy againſt the 
church. But, . ſurely, to confiſcate a man's 
goods, and impriſon him for life, for any 
degree of any of theſe evil diſpoſitions to- 

wards 
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wards the church, when diſcovered only 
by words, (though it be frequently, and 
they be ever ſo open and explicit,) and not 
by any injurious and dangerous overt- acts; 
muſt be conſidered; one would think, by 
| perſons of humanity, and doubtleſs there- 
fore by you, Sir, upon further reflection, 
to be ſomewhat Yoo ſevere and intolerant. 
Notwithſtanding all the bitterneſs with which 
the puritans inveighed againſt the offices of 
the church, (and which they did not do; 
till by oppreſſion they were provoked al- 
moſt to madneſs,) the paſſing this act, in 
my opinion, diſcovered a very intolerant ſpi- 
rit in thoſe who, at that time, had the con- 
duct of 8 affairs. 


But 3 it may is ſaid; that this mea- 
ſure was adopted only out of prudence, 
for the ſecurity of the national eſtabliſhment. 
You inform us, that © the terror of theſe 
* laws (for, you ſay, they ſeldom or never 
« were fully executed) proved a principal 
e means, under providence, of preſerving 


© the purity as well as decency of our na- 
2 A tional 
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te tional worſhip *.“ Which, give me leave 
to ſay, Sir, is paſſing no great compliment 
upon the national worſhip. 

But however that be : what had the church 

to fear from the revilings of the puritans, 
that ſhe muſt fence herſelf around with hu- 
man terrors ? We are to ſuppoſe, ſhe had 
all the truth and argument, as well as the 
encouragement of the civil magiſtrate, on 
her fide, In this caſe, having recourſe to 
human terrors was bringing diſgrace: on a 
good cauſe, and doing credit to a bad one. 
For the preſumption, in moſt mens minds, 
is always in favour of the cauſe which is 
oppreſſed and perſecuted ; and that this is 
the caſe, is owing, partly to a certain gene- 
roſity in mankind, which inclines them to 
fide with the weakeſt, and thoſe who are 
ill treated ; and partly to a perſuaſion, which 
appears not wholly unreaſonable, that while 
argument can be maintained, terror will not 
be employed. And for my own part, I am 
perſuaded, that the church, inſtead of in- 


* Comment. vol, iv, p. 51. 


ſuring 
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ſuring its ſafety by theſe methods, greatly 


increaſed the number of its enemies, and in- 
flamed their animoſity and inveteracy. Had 
the governors of the church or ſtate, at 
that time, made a few conceſſions, ſuch as 
not only the puritans, but many wiſe and 
great men in the church, defired ; or, in 
caſe they had not thought proper to do this, 
if they had indulged and tolerated thoſe 
puritans, who could not in conſcience con- 
form ; it is my opinion, the church would 
have been in no more danger from. the pu- 
ritans of that age, than it is now in from 
the Diſſenters of this. Such ſevere laws 
occaſioned the very crime they were in- 
tended to prevent ; for they imbittered mens 
ſpirits, and inflamed their paſſions : and 
when the mind is greatly irritated, it 1s 
hardly in human nature to ſpeak with tem- 
per and moderation, either of thoſe by whom, 
or of that for which, men feel themſelves 
ill-treated and oppreſſed. 


I would further obſerve, (and it is an ob- 
ſervation I would ſubmit to the conſidera- 
" tron 


L ET T E R IW. 121 
tion of a gentleman of your ptofeſlion; 


in particular) that, on ſuppoſition this a& 
was levelled only, as you ſeem to imagine, 
againſt the bitter reproaches and inſults of 
the puritans, it ſeems to have been drawn 
with too great a latitude of expreſſion. I 
believe you will admit, and, I think, you 
have ſomewhere ſaid ſomething like it, that 
it is the excellence of any law to define of- 
fences and puniſhments with the utmoſt 
preciſion, that the ſubject may know diſ- 
tinctly what is lawful and what is forbidden. 
But is this the caſe with the act before us, 
ſuppoſing it to be deſigned merely againſt 
teviling and outraging the offices of the 
church? For, what is the preciſe idea of 
one who declares or ſpeaks any thing, in 
open words, in derogation of the common 
prayer? Surely, under an expreſſion of ſuch 
latitude may be ineluded every man, who 
openly declares his diſapprobation of it, or 
as the act expreſsly faith, of any thing 
therein contained, or any part thereof; that 
is, every one who gives any of his reaſons 
for not joining in the offices of the church; 
1 and 
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and he may, by a willing judge and jury, 
nay, ought, according to the literal ſenſe of 
the words, to be convicted upon this ſta- 


tute. Now, ſuppoſing this law was in- 


tended only, as you ſeem to think, againſt 
inſulting and reviling the liturgy ; can fo 
good a lawyer as Dr. Blackſtone approve of 
a ſtatute, which is ſo worded as to com- 


prehend perſons who are entirely innocent 
of the crime intended * ? 


But 


Having met with one or two perſons, who conceive 
what is here ſaid not eafily reconcileable with what I before 
advanced in p. 39, 40. I beg leave to obſerve, that in p. 39, 
40. I ſpeak of it as a ſelicity, that our laws againſt hereſy 
have not preciſely defined it, becauſe in the/e times of lenity 
and moderation, it is not very likely that a jury will take upon 
them to define it, where the law hath left it doubtful and un- 
dei ned, ard them at liberty to put a favourable conſtruction. 
But the ſentiment I here ſuggeſt is, that if the judgment of 
the learned Commentator concerning the crime againſt 
which 1 Eliz. c. 2. . 14. is levelled, be right, then there 
is a want of preciſion of another kind, not ariſing from the 
uncertainty of the expreſſion, but from the /atitude of it, which 
comprehends, and thereby binds down the jury (without leav- 
ing any room for the interpoſition of their lenity) to conviR, 
perſons who, in his opinion, are innocent ; and therefore he 
ought to have condemned this law for the impropriety as well 
as ſeverity of it ; whereas in the former caſe, the impro- 
priety might have been exca/ed for the ſake of the good con- 

; ſequence 
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But in truth, I cannot help thinking, 


that it was the actual intention of thoſe 
who promoted this act, to put an effectual 


ſtop, if poſſible, to the puritans arguments 
as well as their revilings ; and that, on 
this account, the act was fo expreſſed, as 
to include every man who finds fault with 
the common prayer, though only in a way 
of argument. For certainly, that is, “in 
“ open words ſpeaking in derogation of it.” 
The intent of the a& at that time, I am 
afraid, was, to prevent the queſtioning any 
part of the ſervice of the church, either in 
a way of reaſoning or reviling. 

Before Dr. Blackſtone, therefore, had de- 
clared his approbation of this ſtatute, and 
much more of the continuance of it to the 
preſent time, he ſhould have conſidered; 
what perſons and what caſes, according to 
its literal and juſt conſtruction, and perhaps 
according to its original intention, may beo 


ſequence ariſing from it through the lenity of the times, 
What J have ſaid in theſe two paſſages being thus brought 
into one point of view, I apprehend there will not appear to 
be the leaſt inconſiſtency between them. 
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affected by it; and whether he would chuſe 
to vindicate it in its full extent. In every 
view it appears to me very ſurpriſing, that 
you, Sir, who have expreſſed yourſelf, on 
various occaſions, with fo much liberality 
of ſentiment, ſhould think the conti- 
© nuance of this act not too ſevere and in- 
« tolerant.” 


After ſuch a declaration, I cannot be 
much ſurpriſed at your paſſmg this enco- 
mium on the reign of Elizabeth, notwith- 
ſtanding it produced ſuch fevere laws a- 
gainſt nonconformity, that“ the reforma- 
« tion was then finally eſtabliſhed with tem- 
* per and decency, unſullied with party- 
* rancour, or perſonal caprice and reſent- 
«© ment*,” An impartial review of the 
eccleſiaſtical hiſtory of thoſe times, as it is 
exhibited by Fuller, Strype, and other cre- 
dible hiſtorians of the church of England ; 
is, I think, ſufficient to convince us, that 
there was, in that reign, a great deal of ill- 
temper, party-rancour, and perſonal picque 


* Comment. vol. iv. p. 48, 
and 
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and reſentment in the governors of the 
church, which entered much more than jt 
ſhould have done into their deliberations 
and conduct concerning eccleſiaſtical affairs. 
The queen, it is true, at the entrance of 
her reign, diſcovered great policy and cau- 
tion, in the meaſures ſhe employed to take 
down the fabrick of Popery, which her 
filter Queen Mary had re-edified, Never- 
theleſs, through the whole courſe of it, there 
were few demonſtrations of temper and mo- 
deration in her, or in thoſe governors of the 
church whom ſhe principally eſteemed and 
preferred ; whereas there were many proofs 
and examples of unjuſt and cruel ſeverity, 
towards thoſe Proteſtants who diſliked the 
leaſt article in her eccleſiaſtical ſettlement, 
or who expreſſed, though in ever ſo humble 
and modeſt a manner, their deſire of a fur- 
ther reformation. The truth is, ſhe had 
entertained ſuch lofty conceptions of her 
ſpiritual as well as temporal prerogative, 
and was diſpoſed to maintain it, upon all 
gccaſions, with ſuch rigour ; as cannot be 

I 3 eaſily 
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eaſily reconciled with any juſt notions of 
religious liberty, or with any regard to the 
facred and inviolable rights of conſcience. - 
] am, Sir, &c, 
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SIR, 
1 Shall not be thought deficient, J hope, in 


that amiable virtue, candor, of which 
you have ſet a laudable example ; if I ob- 
ſerve, that ſome of the alterations in the 
late edition of your Commentaries, are not 
perfectly ſatisfactory. In particular, the ac- 
count in this edition, as well as that in the 
former, of the clauſe in the act of unifor- 
mity, 1 Eliz. c. 2. F. 9. againſt declaring 
or ſpeaking any thing in open words, in 
derogation or depraving of the liturgy, ap- 
I 4 pears 
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pears to me to be liable to ſeyeral objections, 
The continuance of this clauſe,” you ſay, 
** to this time, in terrorem at leaſt” (thus 
you now chuſe to expreſs yourſelf) “ can- 
* not be thought too ſevere or intolerant ; 
«© when we conſider, that it is levelled at 
« the offence, not of thinking differently 
& from the national church, but of railing © 
* at that church and its ordinances, for 
* not ſubmitting its publick judgment to 
f the private opinion of others. For 
* though it is clear,” you add, * that no 
„ reſtraint ſhould be laid upon rational and 
e diſpaſſionate enquiries into the rectitude 
* and propriety of the eſtabliſhed mode of 
* worſhip, yet contumely and contempt are 
* what no eſtabliſhment can tolerate.” And 
then you remark, that a rigid attachment 
* to trifles, and an intemperate zeal for re- 
„ forming them, are equally ridiculous and 
“ abſurd. But the latter is at preſent the 
& leſs excuſable, becauſe from political rea- 
“ ſons ſufficiently hinted at in a former vo- 
« lume, it would now be extremely unad- 
f* viſable to make any alterations in the ſer- 
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te yice of the church.” And in ſupport of 
this obſervation, that * contumely and con- 
« tempt are what no eſtabliſhment can to- 
« lerate,” you inſert this marginal note: 
% By an ordinance *, 23 Aug. 1645, which 
continued till the reſtoration, to preach, 
« write, or print any thing in derogation 
* or depraving of the directory for the then 
« eſtabliſhed preſbyterian worſhip, ſubjected 
the offender, upon indictment, to a diſ- 
* cretionary fine, not exceeding fifty pounds. 
„ (Scobell 98.)“ 


The firſt remark, which I think proper 
to make, relates to the approbation here 
given to acts in terrorem : to acts which are 


* The words of the ordinance are, That what perſon ſo- 
ever ſhall with intent to bring the ſaid directory into con · 
tempt and neglect, or to raiſe oppoſition againſt it, preach, 
write, print, or cauſe to be written or printed, any thing in 
the derogation or depraving of the ſaid book, or any thing 
therein contained, or any part thereof, ſhall loſe and forfeit . 
for every ſuch offence, ſuch a ſum of money as ſhall at the 
time of his conviction be thought fit to be impoſed upon 
him by thoſe before whom he ſhall have his tryal, provided 
that it be not leſs than five pounds, nor exceeding the ſum of 
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attended (like that in particular now under 
conſideration) with penalties too ſevere to 
be executed, conſiſtently with any princi- 
ples of humanity, or even equity; which 
requires a due proportion between the pu- 
niſhment and the crime. And ſuch laws 
cannot, I think, be conſidered as the offs- 
pring of political wiſdom, ſo much as of an 
arbitrary and tyrannical diſpoſition : for the 
laws of a wiſe ſtate ſhould only be ſuch, if 
] am not miſtaken, as may be carried into 
effect, with reaſon and juſtice. The com- 
mon law of England, in particular, is the 
voice of reaſon ; and its ſtatutes ſhould al- 
ways ſpeak the ſame language. 

It is not ſufficient to allege, that theſe 
| laws are made only in terrorem : an allega- 
tion, I ſay, which can never vindicate them ; 
for this obvious reaſon, becauſe they never 
contain in them a declaration, that they are 
made only in terrorem; indeed if they did, 
they would abſolutely defeat their own in- 
tention, That ſuch laws are not executed 
therefore, and that acts of ſeverity and cru- 
elty are not in conſequence of them, and 
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under their ſanction, committed, is not at 
all owing to the laws themſelves, but ſolely 
to the ſpirit of the times. And the laws 
themſelves are neither better nor worſe, be- 
cauſe they do not happen to be executed. 
To form therefore a right judgment con- 
cerning them, we ſhould examine them as 
to what they are in their own nature, and 
on ſuppoſition they will be executed; and 
approve or condemn them, as they appear 
in this view, to be either reaſonable or other- 
wiſe, Suppoſe a proſecution is commenced, 
that the law hath its courſe, and that the 
penalty is inflicted, the proper queſtion is, 
What ſhall we think of the law in theſe 
circumſtances ? And in the caſe before us, 
where the penalty is one hundred marks for 
the firſt offence, four hundred for the ſe- 
cond, and forfeiture of goods and chattels 
and impriſonment for life for the third of- 
fence, of ſpeaking in open words in deroga- 
tion of the common prayer; I believe, on 
ſuppoſition of the actual inflition of this 
penalty, eſpecially in the laſt inſtance, I may 
ſafely appeal to the moſt zealous partizan 

of 
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of the eſtabliſhed liturgy, whether there is 

any proportion between the puniſhment and 
the crime. | 
Beſides, the ſubject ſhould always be able 
to learn his condition under any law, from 
the law itſelf; and not be obliged to recur, 
for this purpoſe, to conſiderations wholly 
foreign to it; ſuch as the ſpirit of the times, 
and the chance that it will not be executed, 
This is not being under the government of 
law, under a known and equitable rule; it 
is being at mercy ; it is being ſubje to for- 
tuitous events, of which no eſtimate can be 
taken. Now every law 1s unreaſonable, 
which leaves the ſubje@ in a condition fo 
inſecure: Every law deſerves to be con- 
demned, which brings the infliftion of an 
unreaſonable and diſproportionate puniſh- 
ment, within the power of every one who 
takes upon him to be an informer or pro- 
ſecutor; and which affords, therefore, no 
ſecurity from injuſtice and oppreſſion (for 
every penalty more ſevere than the offence 
deſerves, is, in proportion, unjuſt and op- 
preflive) ; I ſay, every ſuch law ſhould be 
; exploded, 
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exploded, as leaves no ground of exemption 
from injuſtice and oppreſſion, but the bare 
preſumption that there will be no proſecu- 
tor, and conſequently that the law will not 
be executed: which really amounts to this 
very bad compliment upon the law, that 
the people will difcern the iniquity of it, 
and have more wiſdom and moderation than 
thoſe who enacted it. However, it muſt be 
confeſſed, this is not always to be expected; 
and therefore (to uſe your own fervent ex- 
preſſions concerning the laws in terrorem 
againſt the PAy1sTs) “ it ought not to be 
« left in the breaſt of every mercileſs bigot 
© to drag down the vengeance of thoſe oc- 
* caſional laws upon inoffenſive, though 
„ miſtaken, ſubjets; in oppoſition to the 
e lenient inclinations of the civil magi- 
« ſtrate, and to the deſtruction of every 
« principle of toleration and religious li- 
e berty *.” 

If 


Comment. vol. iv. book 4. chap. 4. page 57. Penal 
laws are never warrantable againſt any mere ſyſtem af re- 
lion; and yet they may be juſtified againſt the ſyſtem 

of the church of Rome, becauſe it is not merely a cor- 
rupt 
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If any one plead the danger ariſing from 
impunity, as an excuſe for the ſeverity of 
h | that 


rupt and erroneous ſyſtem of religion, but a wicked con- 
ſpiracy for the extirpation of all who oppoſe her enotmoug 
ſuperſtitions and uſurpations: and hath uniformly appeared 
to be ſo, wherever her power hath been predominant. Upon 
this conviction, very ſevere ſtatutes have been enacted againſt 
the Papiſts, in theſe kingdoms, at thoſe particular periods 
fince the reformation, when peculiar danger was apprehended 
from their machinations. Theſe laws are nevertheleſs every 
day violated with impunity. And the reaſon is, that they 
have ſeldom or never been executed; becauſe they are of ſo 
ſeyere and ſanguinary a nature, that the idea of executing 
them, ſhocks the humane and liberal ſentiments of the age. 
It is, notwithſtanding, always requiſite to be on our guard 
againſt the prevalence of Popery, that implacable enemy to 
the general liberties of mankind, as well as in particular to 
qur own happy conſtitution, But the danger, I apprehend, 
. would be more effectually prevented by laws which might be 
properly executed, than by laws which the genius and ſpirit 
of the times have rendered as dormant as if they were obſo- 
lete. The ſyſtem of laws eſtabliſhed in Holland would per- 
haps deſerve conſideration. That wiſe people, I am in- 
formed, permit no Jeſuits at all in their country, and no 
prieſts but natives; no money to be carried out of their do⸗ 
minions upon a religious account, no attempts to make pro- 
ſelytes, and the like. And in caſe of a breach of any one 
of theſe regulations, the place of worſhip belonging to the 
Roman Catholics, (for under the preceding reſtrictions they 
are tolerated in Holland) in the diſtri where the offence is 
committed, is immediately ſhut up. This nrakes it to be 
Jt the 
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that law in particular, which we have now 
in contemplation; I profeſs, I cannot per- 
ceive, as I obſerved in my fourth letter, any 
ſuch mighty danger ariſing from mere words 
ſpoken in derogation of the common prayer, 


the intereſt of their religion, for every individual to obſerve, 
the laws of his country; and the conſequence is, that there 
is hardly ever a convert attempted to be made to Popery ; and 
the Catholics, the deſcendants of popiſh anceſtors, or thoſe - 
who come to ſettle in the provinces, are preſerved, or weaned, _ 
from any attachment to a foreign intereſt ; and at the ſame 
time, having no ſhare in the magiſtracy, and their numbers 
and perſons being well known, the danger which might be 
apprehended from their principles, is in great meaſure pre- 
cluded :; perhaps in a greater degree, than where the laws 
are ſo ſevere, that, except in caſe of overt acts of treaſon or 
rebellion, they can never be executed. 

I have made theſe obſervations, becauſe I apprehend, laws 
in terrorem will in any caſe anſwer very little purpoſe. I 
am however perſuaded, that to guard againſt the prevalence 
of Popery, by every method which appears to be calculated 
for that end; in Proteſtants, whom Papiſts ſtile heretics, 
and as ſuch eſteem fit for nothing but extirpation in this 
world, and damnation in the next, is mere ſelf-defence. 
And thanks to the Catholics, whilſt they have among them 
ſuch writers as the author of the life of Cardinal Pole, who 
in this proteftant kingdom has the audacity to write a cool 
apology for the flames which were kindled in Smithfield by 
Queen Mary, they will not let us overlook the neceſſity of 
taking every meaſure requiſite for our ſecurity, againſt their 
pernieious and perſecuting principles and practices. 
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ſeparate from any violent and outrageous 
overt acts, as will be a tolerable excuſe for 
penalties ſo enormouſly ſevere &. 

You endeavour, however, to ſupport your 
opinion, that the continuance of this act 
to the preſent time, in terrorem at leaſt, 
« is not too ſevere and intolerant,” by ſug- 
geſting, that * it is levelled at the offence, 
« not of thinking differently from the na- 
tional church, but of railing at that 
* church and its ordinances for not ſubmit- 


® It is very extraordinary, that this act inflitts the ſame 
penalty upon open words ſpoken in derogation of the com- 
mon prayer, as upon the overt act of obſtructing the reading 
of it. It enacts, That if any perſon whatſoever ſhall in any 
open words declare or ſpeak any thing in the derogation of 
© the common prayer; or by open fact, deed, or by open 
« threatnings, ſhall unlawfully interrupt or let any parſon, 
« vicar, &c. to ſing or ſay common and open prayer, or to 
* miniſter the ſacraments, in ſuch manner and form as is 
* mentioned in the ſaid book; he ſhall for the firſt offence 
* forfeit one hundred marks, for the ſecond four hundred, 
« for the third all his goods and chattels, and ſuffer impri- 
« ſonment for life.“ 1 Eliz. c. 2. f. 9, 10, 11. Is the of- 
fence of ſpeaking againſt the common prayer, of the ſame 
magnitude with obſtrufting the reading of it, perhaps by 
violence? If not, where is the wiſdom and juſtice of making 
the penalty, in theſe two very different caſes, the ſame ? 
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® ting its publick judgment to the private 
ti opinion of others.” I readily admit, that 
the act is not levelled againſt thinking dif- 
ferently from the national church : it would 
be a groſs abſurdity, if it were ; inaſmuch 
as mere thought can never come under the 
cognizance of any human law whatſoever, 
But there is ſurely -a medium, in all caſes, 
between thinking and railing ; I mean aſ- 
ſerting and arguing: and therefore ſup- 
poſing (but not granting) this act to be in- 
tended merely againſt railing, I think, with 
ſubmiſſion, you ſhould have attempted, at 
leaſt, to define the crime more accurately 
than you have done ; that under the notion 
of railing, a man's merely declaring his 


ſentiments, and arguing in ſupport of them, 


may not be conſtrued to be within the in- 
tent of this act. Any one who conſiders 
the uſual courſe of religiotis controverſy, 
may obſerve, that what preſſes cloſe upon 


an adverſary, what cannot be eaſily anſwer- 


ed, is very apt to be exclaimed againſt as 
miſrepreſentation and abuſe; and the diſ- 
putant, who only reaſons, if he ſets his ar- 
K gument 
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gument in a light calculated to convince or 
confound his adverſary, is preſently charged 
with railing. Nothing is beſtowed more 
indiſctiminately, than ſuch language ; for 
bigots of all parties, who ſee no difficulty 
on their own fide, take it for granted, when 
they cannot get rid of an untoward conſe- 
quence charged upon them and their prin- 
ciples, that the fault is neither in the cauſe 
which they eſpouſe, nor in their manage- 
ment of it; and therefore they cry out up- 
on foul play in their antagoniſts, upon their 
miſrepreſenting and reviling what perhaps 
they only exhibit in a right point of view. 
To draw the line between reaſoning and 
reviling, in every caſe, is indeed no eaſy 
matter; and I muſt beg your excuſe, Sir, 
if I preſume to ſay, that I believe you found 
it ſo, by the lax and uncertain ſtate in which 
you have left this queſtion ; oppoſing only 
the two extremes of thinking and railing to 
each other, and leaving it in doubt in what 
claſs, whether of things allowed, or of things 
prohibited; is to be ranked reaſoning in ſup- 
port of direct poſitions and plain declara- 

2 ; SL tions. 


r 
tions. But was it right to leave a point of 
this conſequence wholly doubtful and unde- 
termined ? Becauſe, in particular caſes, it 
may be difficult to mark the difference be- 
tween aſſerting and reaſoning on the one 
hand, and railing or reviling on the other, 
was it right, that no exception ſhould he 
made in favour of a man's declaring his ſen- 
timents, and ſupporting them in the beſt 
manner he is able, in the way of reaſoning 
and argument ? 

You admit it, I own, to be clear, that 
* no reſtraiht ſhould be laid upon rational 
e and diſpaſſionate enquiries into the recti- 
1% tude and propriety of the eſtabliſhed mode 
& of worſhip.” In what degree enquiries 
concerning the propriety of the eſtabliſhed 
mode of worſhip may come within the in- 
tendment of the act, or whether they do 
at all, I will not pretend to determine, En- 
quiring; in the propet import of the term; 
may not perhaps amount to declaring of 
ſpeaking any thing in open words in dero- 
gation of, that is, advancing a plain po- 
fition againſt, the liturgy, or any part of 
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it. But then, 1 apprehend, the queſtion is 


not ſo much concerning mere enquiries, 
as concerning direct poſitions and arguing 
in ſupport of them *; the act, as I before 
obſerved, being plainly levelled againſt al- 
lowing thoſe who diſlike the liturgy, or 
ſcruple the uſe of it, to aſſign and defend 
the grounds of their opinion and practice; 
and that even when attacked by others. 
So that whatſoever be the caſe concerning 
mere rational and diſpaſſionate enquiries in- 
to the propriety of the eſtabliſhed mode of 

| worſhip, I preſume it is very plain, from 


| »A learned biſhop obſerves, that * it is ſomething odd, 
*to have two creeds'(the Nitene and Athanaſian)eſtabliſhed 
in the ſame church, in one of which thoſe are declared, 
raccurſed, who deny the Son to be of the ſame uſia, or hy- 
„potheſis, with the Father; (+Z dJipas vunortotes n woes 
paeroJas ears): ] “ll ai n * x) ac 
Au 8xxancia: Symb. Nicen. vid. Socrat: Hiſt, Eccl. I. 1, 
c. 8.) “and in che other it is declared, they cannot be ſaved, 
"but periſh everlaſtingly, who do not aſſert, that there is one 
Thypoſtaſis of the Father, and another of the Son. See the 
late biſhop of Clogher's Eſſay on Spirit, p. 146. edit. 2. 
I ſhould be glad to know under what head this direct charge 
is to be arranged; whether it amounts to declaring any thing 
in derogation of the liturgy ? and conſequently, whether it 
comes within the intendment of the act? 


| 
| 
| 
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the expreſs words of the ſtatute, that every 
poſitive aſſertion or declaration of a perſon's 
ſentiments concerning the impropriety of 
that mode in any one reſpe&t (the act re- 
ferring not only to the book in general, but 
to every part of it, and every thing there- 
« in contained”) comes within the mean- 
ing of “ ſpeaking in open words in dero- 
« pation of the common prayer.” And 
this obſervation, if it be juſt, as I think it 
is, ſuperſedes all occafion of diſtinguiſhing 
between aſſerting and reaſoning on the one 
hand, and railing or reviling on the other ; 
becauſe it ſhews, that the act alike com- 
prehends and condemns both of them. And- 
therefore, Sir, unleſs you intend to prohibit” 
every ſuch aſſertion or «declaration of opi- 
nion concerning the impropriety of any part 
of the eſtabliſhed mode of worſhip, though - 
ſupported by the moſt ſubſtantial reaſons, 
I hope'you will, as with ſubmiſſion I think 
you ſhould, retract your approbation of theſe 
ſevere clauſes-in the act of uniformity, 
If any rail at the church and its ordi- 
nances, I am not the advocate of ſuch per- 
K 3 ſons 


| 
{ 
| 
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ſons, Railing is always unwarrantable, and 
never ſerviceable. And yet, I ſuppoſe, if 
it hath ever been employed againſt the com- 


mon prayer, it hath ſeldom been for the 


reaſon you aſſign, that the church “ will 
* not ſubmit her publick judgment to the 
c“ private opinion of others.” I rather think, 
in ſuch caſes, it is generally owing to an 
imagination at leaſt, that the object of ridi- 
cule is really contemptible ; and that the 
publick judgment is not ſo very ſacred, as 
to ſanctify every thing which hath the ſanc- 
tion of publick authority. Whether this 
apprehenſion be ſufficient to juſtify ſuch 
conduct, is a different conſideration. 

You endeavour, I perceive, to ſupport 
your approbation of this act, by remarking, 
that ** contumely and contempt are what 
t no eſtabhſhment can tolerate :” and in 
confirmation of this, you have inſerted this 
note in the margin, that, * by an ordi- 
** nance 23 Aug. 104 5, preaching, writing, 
** or printing any thing in derogation or 
© depraving of the directory for the then 
te eſtabliſhed preſpyterian worſhip, ſubjected 

<4 the 


EB IO WK I 135 


re the offender upon indictment to a diſcre- 
« tionary fine, not leſs than five, and not 
« exceeding fifty pounds.” I am ſorry, Sir, 
you ſhould pay ſo great a compliment to 
this ordinance (ſo much beyond what I 
think it deſerves) as to produce it in de- 
fence of this favourite act of Elizabeth. It 
is fo far from being, in my humble opinion, 
an authority ſufficient to give countenance 
to a thing diſputable or exceptionable, that 
the framers of it were very culpable in fol- 
lowing the bad example fet them by that. 
at. And yet it ſhould in juſtice be ob- 
ſerved, that even in this inſtance of retali- - 
ation (which, I admit, cannot be juſtified) 
they aſſigned a far more moderate penalty 
than was before done; a fine not leſs than 
fve, yet never exceeding fifty pounds, be- 
ing much below one hundred marks for the 
firſt offence, four hundred for the ſecond, 
and forfeiture of goods and chattels and 
impriſonment for life for the third. And 
this they laid, not as in the caſe before them, 
upon “ declaring or ſpeaking any thing in 
** open words,” but only upon“ preaching, 

| K 4 « writing, 
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« writing, or printing, in derogation of de- 
e praving of the directory, with intent ta 
re bring it into contempt or neglect, or to 
« raiſe oppoſition againſt it,” 

But notwithſtanding, Sir, the fayourable 
light in which you haye placed this ordi- 
nance, I cannot prevail upon myſelf to ap- 
proye it, For ſure I am, whatever religious 
inſtitutions cannot be ſupported, without the 
aid of ſuch penal ſtatutes or ordinances to 
ſecure them from contempt and ridicule, 
had better not be ſupported at all, If rea» 
ſon and argument are on their fide, con- 
tempt and ridicule, in the end, will do 
them no real prejudice ; and provided rea- 
ſon and argument are not on their ſide, it is 
no matter how ſoon they are diſcarded. : By 
this, Sir, you may perceive, that I have 
no better opinion of penal laws in ſupport 
of a Preſbyterian, than of an Epiſcopal eſta- 
bliſhment. The Preſbyterians, I confeſs, 
formerly copied too nearly the example of 
the Epiſcopalians. The genuine principles 
of univerſal-and impartial liberty were very 
little underſtood by any ; and all parties were 

1 | too 


L ERF I NX N. 


too much involved in the guilt of intole- 
rance and perſecution. The Diſſenters in 
our times freely acknowledge this, and con- 
demn the narrow principles of many of 
their predeceſſors; having no objection to 
tranſmitting down to poſterity, in their true 
colours, the acts of oppreſſion and intole- 
rance of which all ſets have been guilty 
not indeed, as is ſometimes done, with a 
view of encouraging ſuch conduct in one 
party by the example of others; but of ex- 
poſing it alike in all, and preventing it 
wholly, if poſſible, in time to come. 


The obſeryation, which you make at the 
cloſe ; namely, that * a rigid attachment to 
* trifles, and an intemperate zeal for re- 
« forming them, are equally ridiculous and 
* ablurd;” would, I admit, be very juſt, 
and quite applicable to the preſent caſe, pro- 
vided only the things in queſtion were 
merely trifles. But that is gratis dictum ; 
and, I believe, you will allow, that, in mat- 
ters of this nature, the moſt venerable ipſe 
gixit deſeryes no regard: and that even your 

authority, 
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authority, Sir, reſpectable as it is, cannot 
claim the privilege of being ſubſtituted in 
the room of reaſon and evidence. 

With ſubmiſſion, Sir, the power of de- 
creeing rites and ceremonies, and authority 
in controverſies of faith, claimed by the 
church ; the authoritative abſolution of fin; 
in the viſitation of the ſick “; the expreſ- 

ſions 


® The rubrick orders, that ** the fick perſon ſhall be 
* moved to make a ſpecial confeſſion of his ſins, if he feel 
«* his conſcience troubled with any weighty matter. After 
« which confeſſion the prieſt ſhall abſolye him (if he humbly 
« and heartily deſire it) after this ſort : 

« Our Lord Jeſus Chriſt, who hath left power to his church 
* to abſolve all ſinners who truly repent and believe in him, 
« of his great mercy forgive thee thine offences: And by his 
« authority committed to me, I abſolve thee from all thy fins, 
& in the name of the Father, and of the Son, and of the 
« Holy Ghoſt. Amen.” 

And how this authority is committed to the prieſt, may be 
ſeen in the office of ordination, where the biſhop, putting his 
hand on the head of the perſon to be ordained, ſaith, Re- 
« ceive the Holy Ghoſt Whoſe ſins r nhov doſt forgive, 
« they are ſorgiven; and whoſe fins Hou doſt retain, they 
« are retained ; in the name of the Father, of the Son, and 
« of the Holy Ghoſt. Amen,” 

There is ſomething ſimilar in the office of confirmation, 
where the biſhop lays bis hand on each individual, “ 70 certify 
p 60 him 
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fions of ſtrong hopes of the happineſs of 
ſome perhaps of the worſt of men, in the 
burial of the dead; and the pronouncing 


« him by this fign” (as the collect expreſſes it) © of God's 
«« fayour and gracious goodneſs towards him.“ Though 
the twenty-fifth article, by the way, affirms, that ** confirma- 
« tion hath not any vifible u or ceremony ordained of 
60 God.“ 

If thoſe expreſſions and actions are underſtood according to 
their obvious import, and as I fear they are often underſtood, 
as in the one caſe conveying, and in the other exercifing ex- 
traordinary powers; they mean tas much. If they are under- 
ſtood, as they are ſometimes explained, or explained away 
rather ; they are in danger of being conſidered as nothing 
better than /olemn trifling, as © graſping at the ſhadow of an 
authority ” (to uſe the words of the late Dr. Stebbing in his 
inſtructions of a pariſh miniſter to his pariſhioners on the ſub. 
jet of popery, part 2. p. 37, 38) © which we muſt all re- 
% nounce. What elſe do we, when we pretend to abſolve 
% conſcience ? We may uſe an hundred diſtinctions, if we 
1 pleaſe ; we may ſay, that the abſolution is not authorita- 
« tive, but declaratory ; or, that it is not judicial, but mi- 
* niſterial : but if you would ſpeak to be underſtood, you 
* mult ſay, that with reſpect to any real internal effect it 
is XOTHING ; and you will ſpeak truth too: for all the 
« reſt, if you will preſerve to God his prerogative to forgive 
* ſin, are words without meaning.” I only add, that it 
would be more manly, rational, chriſtian, to alter ſuch paſ- 
ſages, than to attempt to explain them : which, I apprehend, 
ic is impoſſible to do, in a way conſiſtent with reaſon and 
ſcripture, | | 


damnation, 
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damnation, in the creed aſcribed to Athana. 
ſius; certain, inevitable and everlaſting dam- | 
nation, upon every one that doth not be. 
lieve the whole of it“; and in general, 
the impoſing ſuch unſcriptural forms to be 
uſed in the publick ſervice, and ſuch doc. 
trinal articles to be ſubſcribed, as many wiſe 


ig obſervable, that with reſpect to thoſe concerning 
whom the Athanaſian creed declares, that they ſhall wir n- 
OPT DOUBT periſo everlaftingh ; ; the burial office, appointed 
to be read over the ſame perſons, if they are not excommu- 
nicated, thanks God that he hath in GREAT MERCY taken 
them to himſelf, and nor Es that they reſt in Chriſt. 

It is not my deſign to enter upon the particulars of the 
controverſy between the Church and the Diſſenters. They 
may be ſeen on the Diſſenting ſide, in all their ſtrength, in 
the Diſſenting Gentleman's (T think, unanſwerable) Letters 
to Mr. White. Ionly obſerve, that if the power and autho- 
rity, claimed in the twentieth article, of decreeing rites and 
ceremonies and decidiog controverſies of faith, be once 
proved; the debate will be brought to a ſhort iſſue: but till 
then, the ground of diſſent will remain firm; ſince there can 
be no obligation upon us, in point of conſcience, to com- 

ly with any rite or ceremony, or any deciſion of faith,, 
which we do not ourſelves perceive to be divinely appointed ; ; 
and that, whether it be of greater or leſs importance: nay, 
it is rather our duty to oppoſe the impoſition of all ſuch rites 
or ſuch articles, out of regard to the ſovereign authority of | 
Chriſt ; which, in ſuch caſes, i 1s the ſole ground of obliga- 


tion upon Chriſtians. 
2 and 
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and good men in the church can with dif- 
ficulty, if at all, reconcile to their real ſeti- 
timents : theſe and ſeveral other particulars 
which might be mentioned; with all due 
deference to your judgment, Sir, are no 
trifles. And though I am not diſpoſed to 
caſt unjuſt or ſevere refleftions upon any of 
the publick forms, I really cannot help hint- 
ing upon a proper occaſion (with all due 
reſpect to the ſtatute) how things appear to 
me; how indeed they have appeared to 
others, not to Diſſenters only, but to many 
who have been the glory of the Eſtabliſhed 
Church; and have, nevertheleſs, wiſhed for 
alterations in theſe and many other particu- 
lars; ſuch alterations, as you, Sir, eſteem 
very improper to be attempted ; becauſe, 
you ſay, by the act of union between Eng- 
land and Scotland, the conſtitution and wor- 
ſhip of the two churches reſpectively are ren- 


dered immutable: a point, which deſerves 
to be diſtinctly examined. 2: 


I am, Sir, &c. 
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SIR, 


HE attempts to procure a further re- 
formation in the church have been 

many and various. But while I enjoy my 
liberty as a Chriſtian, and a Proteſtant Diſ- 
ſenter, I am not ſolicitous, on my own ac- 
count, whether any alterations are made in 
the conſtitution or liturgy of the church of 
England. I deſpair of ever ſeeing the terms 
of conformity ſo enlarged and liberal, as to 
invite me into the eſtabliſhment. But when 
I conſider, that there are perſons already in 
the communion; and even in the orders of 
the church, who deſire, and endeavour to 
obtain, a reformation of various particulars 
which they, as well as Proteſtant Diſſenters, 
think 


Err 
think ought to be reformed; I am ſorry, on 


their account, and for the intereſt of reli- 


gion in general, whenever I ſee difficulties 
thrown in the way of a deſign ſo laudable, 
and ſo deſirable. In this view, it is with 
no ſmall concern, that I obſerved you laying 
ſo much ſtreſs on the following ſentiment : 
That * an alteration in the conſtitution or 
« liturgy of the church of England, would 
« be an infringement of the fundamental 
“ and eſſential conditions of the union be- 
« tween England and Scotland, and would 
« greatly endanger that union *.“ 


I will firſt make ſome remarks upon this 
queſtion, according to your ſtate of it ; and 


then explain the particular view in which, 


I think, it ought to be conſidered. 

I obſerve that you allow, that, notwith- 
ſtanding the a& of union, and the condi- 
tions therein enacted, there is a competent 
authority in the Britiſh parliament for mak- 


® Comment, vol. i. p. 98. 


ing 
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ing ſuch alterations in the church *. And 
if ſo, whether the parliament ſhould ven- 
ture to exerciſe that power, is merely 2 
queſtion of prudence and expedience. You 
declare your opinion; that * it will endan- 
« ger the union.” With ſubmiſſion, I can- 
not conceive, there could be any great dan- 
ger in a parhamentary review and alteration 
of ſuch things, as it would be agreeable to 
the members of the church of England them- 
ſelves ſhould be altered ; and eſpecially if it 
be apparent to the whole world, that the 
deſign takes its riſe in the church of Eng- 


land itſelf, The Scots would then have no 


* It may be juſtly doubted,” ſaith the learned Com- 
mentator, © whether even ſuch an infringement of the act 
« of union (though a manifeſt breach of good faith, unleſs 
« done upon the moſt preſſing neceflity) would conſequently 
c diſſolve the union: for the bare idea of a ſtate without a 
& power ſomewhere veſted to alter every part of its laws, is 
the height of political abſurdity.” Comment. vol. i. p. 97, 
98. note. And in the Reply to Dr. Prieſtley, p. 20. ſpeak- 
ing of the power of alteration, he ſaith, “ it muſt neceſſarily 
te reſide in the ſupreme legiſlature of the united kingdoms.” 
Again, p. 24. Indeed I have allowed, that the poser of 
% new-modelling the churches both of England and Scot- 
<« land (however dangerous its exertion might be) ſtill re- 
« ſides in the parliament of Great Britain.“ 
? reaſon 
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reaſon to be alarmed ; and I hardly think 
they would be ſo; becauſe the caſe here 
ſuppoſed, is no precedent for any alterations 
in their church, except what they them- 
ſelves ſhall deſire. Could we ſuppoſe, in- 
deed, an attempt made of alterations in the 
church of England, at a time when the 
Scots had reaſon to apprehend. a deſign, 
formed in England, to make alterations in 
the church of Scotland ; and that alterations 
here were only made to furniſh a kind of 
precedent for carrying that deſign into ex- 
ecution ; they might, and probably would, 
be alarmed. . But I cannot ſee, for my part, 
any dangerous conſequences in the parlia- 
ment's making what are generally conſidered 
to be real improvements (even- though it 
ſhould not be thought abſolutely neceſſary 
to make them *) in either church, provided 
it be done only in conformity with the ge- 
* See Comment, vol. iv. p- 51. where the author ſaith, 
% It would now”? (fince the union) * be extremely unadviſ- 
able to make any alterations in the ſervice of the church; 
«« unleſs it could be ſhewn, that ſome manifeſt impiety or 
« ſhocking abſurdity would follow from continuing it in its 
« preſent form.“ 
| L neral 
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neral ſentiments and deſire of the reſpectiro 
churches themſelves. We ſee, in fact, that 
the paſſing the patronage- act, in reſpe to 
the church of Scotland, was attended with 
no ſuch formidable conſequences as you 
ſeem to apprehend; though it was an in- 
fringement of the union, the more dan- 
gerous, becauſe that act was paſſed under 
the influence of Queen Anne's laſt miniſtry, 
in oppoſition to the general ſentiments of 
the Scottiſh nation. 


In what I have faid, I have left all con- 
fideration of the intention of the act of ſe- 
curity of the church of England, included 
in the act of union between the two na- 
tions, entirely out of the queſtion. But 
after all, permit me to aſk, Whether it was 
not the ſpirit and deſign of theſe acts of ſe- 
curity in both churches, to prevent the in- 
croachments of one upon the other, after 
the union took effect? It muſt certainly be 
admitted, that an apprehenſion of ſuch in- 
croachments upon each other, was the oc- 
ca/zon of thoſe acts; for if it had not been 
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for the dangers apprehended by each church 
from the other, thoſe acts of ſecurity of the 
two churches had never been paſſed at all : 
and from the occgſon we may infer the 
defign. 
Beſides, if no alteration muſt be made 
in either of the two churches, becauſe the 
act of union hath ſettled things immutably 
in each; then the act of union amounts to 
a declaration of the legiſlature, that they 
would, and their poſterity ſhould, always 
think and act exactly as they did at that 
time : which, as Dr. Prieſtley obſerves, in 
his letter to you, publiſhed in the St. James's 
Chronicle of October 10, 1769, is ſo abſurd, 
that one would not willingly impute it to 
two ſuch auguſt aſſemblies as the parliaments 
of both kingdoms. 


But there is another view in which this 
point may be conſidered, independently of 
any enquiry, what was the deſign of the 
two parliaments, or the two nations, at the 


time when the act of union was enacted; 
L 2 and 


rern VE 

and which, I think, is the true one: and 

it is this: | 
I believe it will be admitted, that in all 

pacta conventa, or union treaties, thoſe con- 


ditions which are previouſly inſiſted upon 
by either of the contracting parties in its 


own favour, and in which the intereſt of 


the other is not involved ; though they are 
ratified in ever ſo ſolemn a manner, are ne- 
vertheleſs alterable, with the free conſent of 
that party who is alone intereſted therein, 
This is perfectly conſonant to reaſon, and 
to the nature of ſuch ſolemn pactions. In- 
deed, no conditions can be made ſo unal- 
terable, that they cannot be reverſed in the 
caſe which is here ſuppoſed ; that is, where 
the only party intereſted in the condition, 
and who inſiſted upon it for his own behoof, 
releaſes the obligation, and conſents to have 
it altered. And if this principle be allowed, 
the propriety of the application of it to the 
preſent caſe will appear, if we conſider, that 
the union between England and Scotland, 
though an incorporating union in many, 
was not ſo in all reſpects; and particularly 

that 
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that in their eccleſiaſtical capacities, or with 
regard to their reſpective churches, the two 
nations, who were the original contract- 
ing parties, ſtill continue ſeparate bodies: I 
ſay, the two nations were the original con- 
tracing parties; for this ſhould be carefully 
obſerved; that, ſtrictly ſpeaking, the two 
parliaments were not-the contracting parties, 
but the two nations; for whom, and on 
whoſe behoof, the parliaments were only 
agents, or plenipotentiaries, executing an 
expreſs or implied truſt. And if ſo, either 
of the two churches, or nations, may au- 
thoriſe an alteration of any condition ſtipu- 
lated merely in its own favour, and in which 
the other hath no- intereſt ; that is, the 
Engliſh or the Scottiſh nation or church, 
may recede from the condition demanded 
and enacted in its own favour, even though 
moſt ſolemnly declared to be immutable. 
And on this footing, I mean, on the free 
conſent of the party intereſted therein, the 
parliament of Great Britain may make the 
alterations. in queſtion. 


L Indeed 
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Indeed you tell us, that, . without dif- 
* ſolving the union, you do not ſee how . 
« the ſenſe of either nation could now bg 
*« ſeparately taken ;” (that is) “ how the 
Scots Peers or Commoners could be pre- 
& vented from voting either for or againſt 
te the repeal of the acts of uniformity, in 
te caſe it were moved in either houſe *.“ 
And I admit, that as the two parliaments 
are now ſunk into the one parliament-of 
Great Britain, the ſenſe of the two nations 
cannot be ſeparately taken in parliament, 
But if the ſenſe of the two churches, or na- 
tions, in their ſeparate eccleſiaſtical capa» 
city, may be known, that will be a ſuffi» 


cient foundation for the parliament to pro- 
ceed upon. For inſtance, if any altera- 


tions were requeſted of the parliament by 
the generality of either of the two churches 
or nations; or if, upon a motion in par- 
liament for ſuch alterations, and ſuch mo- 
tion being ſufficiently known, they were 
not in a reaſonable time petitioned againſt 
by any conſiderable number, the parliament 


* Reply to Dr. Prieſtley, p. 17. . 
might 
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might preſume a general conſent, and muſt 
form their judgment of this from the noto- 


riety of the fact. ef. 

And this is the footing upon which, I 
think, the caſe ſhould be put; and not 
merely upon a competent authority in the 
Britiſh parliament to make alterations in the 
'two churches. And I am of this opinion, 
becauſe the parliament of Great Britain is 
to be conſidered as guardian, or in truft, 
for both churches; and therefore cannot 
have any authority, that is, right, inherent 
in itſelf (for nemo polgſt, quad non jure poteſt) 
to diſpenſe with the conditions of the union, 
which were previouſly declared to be unal- 
terable, in thye particular reſpects in which 
the two nations ftill continue ſeparate bodies ; 
here, I think, nothing but the conſent, ex- 
preſſed or implied, of each of theſe bodies, 
as to the condition ſtipulated in its own fa- 


vour, can be ſufficient warrant for an alte- 
ration *, 

3 Let 

»The learned Commentator obſerves (Comment. vol. i. 

P. 98. note) that ! ſuch an incorporate union as that be- 

tween England and Scotland, “is well diſtinguiſhed by a 
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Let this be illuſtrated by the caſe of the 
Diſſidents in Poland: Can it be thought, 
that there was an authority in the Poliſh 
diet to vacate the ſolemn pacta conventa, 
and the rights and privileges of the Diſſi- 
dents grounded upon them ? I apprehend, 
the Diſſidents diſallow, and proteſt againſt, 
ſuch right or authority in. the diet ; and, I 
think, with reaſon; but they would have 
no ſuch reaſon to complain of any infraction 
of the original ſettlement, if no alterations 
had been made but at their own requeſt, or 
with their own free conſent, | 

On the whole, this ſtate of the queſtion 
appears to me to be the only one that is 
conſiſtent with the general nature of go» 


« very learred prelate from a fæderate alliance, where ſuch 
« an infringement ” of it, as making alterations in either of 
the churches, 44 would certainly reſcind the compact. Now 
it happens, that England and Scotland, in their eccleſiaſtical 
Capacities, are not incorporated, but only in a fœderate alliance; 
and therefore, by his own argument, the Parliament can 
have no right to make alterations in either of the two 
churches, withou! its conſent; fince the compact would be 
thereby reſcinded : but with ſuch conſent, it __y may 
volenti non fit injuria, 


vernment 
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vernment as a truſt®, with the ſacred re- 
gard due to ſuch pactba conventa as the act 

| of 

The learned author obſerves, that * the bare idea of a 

« ſtate without a power ſomewhere veſted to alter every 
« part of its laws, is the height of political abſurdity.” 
(Comment. vol. i. p. 97, 98. note) A poſition, which I ap- 
prehend, ought to be, in ſome meafure, explained and li- 
mited, For, if it refers to thoſe particular regulations, 
which take place in conſequence of immemorial cuſtom, or 
are enacted by poſitive ſtatute, and at the ſame time are ſub . 
ordinate to the fundamental conſtitution, from which the le- 
giſlature itſelf derives its authority; it is admitted to he 
within the power or truſt veſted in the legiſlature to alter 
theſe pro re nati, as the good of the ſaciety may require, But 
this power, or authority of the legiſlature to make alterations, 
cannot be ſuppoſed to extend to the infringement of thoſe 
eſſential rights and privileges, which are reſerved to the 
members of a free ſtate at large, as their undoubted birth 
right and ynalienable property. I ſay, in every free ſtate 
there are ſome liberties and privileges, which the ſociety 
have not given out of their own hands to their governors, not 
even to the legiſlature : and to ſuppoſe the contrary (if I 
may be allowed the expreſſion) would be the height of poli- 
tical abſurdity ; for it is ſaying, that a ſtate is free and not 
free at the ſame time; or, which is the ſame thing, that its 
members are poſſeſſed of liberties, of all which they may be 
diveſted at the will of the legiſlature ; that is, they enjoy 

them during pleaſure, but can claim no property in them. 

In a word, nothing is more certain than that government, 
in the general nature of it, is a truſt in behalf of the people. 
And 


„rr 

of union, and with the rights thereby re- 
ſerved to each of the two churches; and, 
on thoſe accounts, to be much preferable 
to acknowledging, on the one hand, a power 


And there cannot be a maxim, in my opinion, more ill- 
grounded, than that there muſt be an arbitrary power lodged 
ſomewhere in every government. If this were true, the dif- 
ferent kinds of government in the world would be more a- 
like, and on a level, than they are generally ſuppoſed to be. 
In our own government in particular, though no one thinks 
with more reſpe& of the powers which the conſtitution hath 
veſted in every branch of the legiſlature ; yet I muſt be ex- 
cuſed in ſaying, what is ſtrictly true, that the whole legiſla- 
ture is ſo far from having an ab/olute power, that it hath not 
any power, in ſeveral caſes that might be mentioned. For 
inſtance, their authority does not extend to making the 
Houſe of Commons perpetual, or giving that Houſe a power 
to fill up their own vacancies ; the Houſe of Commons be- 
ing the repreſentatives of all the Commons of England, and 
in that capacity only a branch of the legiſlature ; and if they 
concur in deſtroying the foundation on which they them- 
ſelves ſtand ; if they annihilate the rights of their conſti- 
tuents, and claim a ſhare in the legiſlature upon any other 
footing, than that upon which the conſtitution hath given it 
to them ; they ſubvert the very truſt under which alone they 
act, and thereby forfeit all their authority. In ſhort, they 
cannot diſpenſe with any of thoſe eſſential rights of the peo- 
ple, reſpecting their liberties, properties, or lives, the pre- 
ſervation of which ought to be the great object of govern- 
ment in general, as · it is of our conſtitution in particular. 
See an excellent paſſage to this purpoſe in Dr. Hutcheſon's 
Syſtem of Moral Philoſophy, book 3. chap. 7. vol. 2. p. 267. 


at the beginning, 
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in the parliament to diſpenſe with ſuch 
ſolemn conditions, when, and as far as, 
they ſhall think there is ſufficient ground 
for it; or to holding, on the other hand, 
ſuch conditions to be unalterable, whatever 
change of circumſtances may render an al- 
teration, in the general We expedient 
and neceſſary, - 

| In ſhort, this argument, an from the 
immutability of the church in conſequence 
of the act of union between the two nations, 
ſeems to me to be an uſeful engine to be 
played off by thoſe who are averſe to any 
alterations; but, I believe, (I ſpeak only in 
general), would not have much ſtreſs laid 
upon it by thoſe who are inclined to them. 
However, if it be fo, that the act of 
union renders every tittle and iota of the 
church conſtitution and liturgy immutable ; 
this conſideration furniſhes the ſtrongeſt ar- 
gument for their ſeparating entirely from the 
church, who are diſſatisfied with the preſent 
ſtate of things in it ; inaſmuch as this inva- 
riable ſettlement precludes all hope of futuro 
amendment, 


In 
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In your anſwer to Dr. Prieſtley you ſay, 
you “ have neither leiſure, inclination, nor 
* ability to dip yourſelf in theological con- 
« troverſy *. Will you ſuffer me to re- 
mind you, Sir, that, if this be the caſe, you 
ſhould not have. decided a theological con- 
troverſy, on which volumes have been writ- 
ten, in ſo ſummary a manner as you have 
done, when you ſay, That many Diſ- 
« ſenters divide from the church upon mat- 
4c ters of indifference, or in other words, 
1 upon no reaſon at all +.” 
To judge of the propriety and truth of 
this aſſertion ; I firſt obſerve, that it is not 
agreed on both ſides, that the things in 
queſtion are indifferent. And, I think, who- 
ever reads the Diſſenting Gentleman's excel- 
lent letters to Mr. White, and conſiders his 
objections to the preſent terms of confor- 
mity, muſt at leaſt admit, that a great deal 
may be advanced to prove, that the things 
in debate are not indifferent, but ſuch as 
very judicious, as well as conſcientious per- 


Reply to Dr. Prieſtley, p. 4. + Comment, vol. iv, p. 52+ 
5 ſons, 
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ſons, may reaſonably ſcruple to comply with. 
However, even ſuppoſing them to be indif- 
ferent, I obſerve, 

That the authority by which they are 
injoined, and made neceſſary to the inſtitu- 
tions of Chriſt, and to a participation of 
Chriſtian ordinances, may be reaſonably cal- 
led in queſtion. The twentieth article of 
the church of England aſſerts, indeed, © that 
« the church hath power to decree rites - 
“ and ceremonies, and hath authority in 
tt matters of faith.” But this the Diſſen- 
ters muſt be allowed to controvert, They 
aſſert, that Chriſt alone hath this authority; 
that no power can make that neceſſary, 
which he hath not made neceſſary ; and 
that what is indifferent in its own nature, 
ought to be left indifferent in practice, and 
ſhould not be bound upon Chriſt's ſub- 
jets either by civil or eccleſiaſtical laws; 
neither of which can, in this caſe, be of 
any validity, as being both alike of human 
origin, | Wy: 


That 
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That “' all things ſhould be done decently 

* and in order *, they admit; and in the 
ſenſe of the apoſtle Paul, they affert with 
as much zeal as any other perſons. But 
they think, there is a manifeſt difference 
between circumſtances of natural decency 
and order, which are neceſſary to be agreed 
upon and obſerved, in order to the per- 
formance of any divine worſhip at all ; and 
ſuch rites and ceremonies, ſuch additions to 
divine inſtitutions, as are not at all neceſlary, 
in the reaſon of the thing, or by any law 
of Chriſt ; but only injoined by a human, 
that is, in this caſe, incompetent authority, 
« A power in the church to decree rites 
& and ceremonies, and authority in matters 
* of faith,” is a principle ſo extenſive in 
its influence, that, under the ſhadow of it, 
have grown up all the enormous innovations 
and ſuperſtitions of the church of Rome +: 
| | And 


® 1 Cor. xiv. 40. 

+ The following obſervations of Dr. Prieſtley, upon · this 
head, in his View of the principles and conduct of the Pro- 
teſtant Diſſenters, p. 59. are very ſenſible, ** It ſhould be 
50 conſidered,” ſaith he, that a power of decrecing rites and 
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And if Diſſenters ſhould diſcover any aver- 
ſion to giving countenance to ſuch a prin- 
ciple, 


« ceremonies, is a power abſolutely indefinite, and of the very 
« ſame kind with thoſe claims, which, in things of a civil 
« nature, always give the greateſt alarm, A tax of a 
penny is a trifle ; but a power of impoſing that tax is ne- 
« yer conſidered as a trifle, becauſe it may imply abſolute 
« ſervitude in all who ſubmit to it. In like manner, the 
« enjoining of the poſture of kneeling at the Lord's Supper 
« js not a thing worth diſputing about in itfelf, but the au- 
« thority of enjoining it i:; becauſe it is, in fact, a power 
« of making the Chriſtian religion as burdenſome as the 
« Jewiſh, and a power that hath actually been carried to that 
« length in the church of Rome. Nor do we ſee any con- 
« ſiſtence in the church of England rejecting the authority 
« of Rome in theſe things, and impoſing her own upon 
« 08. 

Again, p. 66.“ Our anceſtors, the old puritans, had 
« the ſame merit in oppoſing the impoſition of the ſurplice, 
« that Hampden had in oppoſing the levying of ſhip-money. 
« In neither caſe was it the thing itſelf they objected to, ſo 
* much as the authority that enjoined it, and the danger of 
* the precedent. And it appears to us, that the man who 
« is as tenacious of his religions as he is of his civil liberty, 
« will oppoſe them both with equal firmneſs. 

« All the difference then, in the conduct of men who 
« equally value their liberty, will be in the time and manner 
of oppoſing theſe incroachments upon it. The man of a 
« ſtrong and enlarged mind will always oppoſe theſe things 
in the beginning, when only the reſiſtance can have any 
effect; but the weak, the timid, and ſhort-ſighted, will 

attempt 
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ciple, and its genuine conſequences, excuſe 
me, Sir, if I think, they are more than 
pardonable in ſo doing, and ſhould not have 


been repreſented as acting upon no reaſon at 
all. —], am, Sir, &c. 


« attempt nothing till the chains are rivetted, and reſiſtance 

4 jg too late. In civil matters, the former will make his 
| * ftand at the levying of the firſt penny by improper authority ; 
and in matters of religion, at the firſt, though the moſ 
* trifling ceremony, that is, without reaſon, made neceſſary 
«* whereas the latter will wait till the load, in both caſes, 
* is become too heavy to be either ſupported or thrown of.” 
And by theſe reaſons he ſupports his remark, p. 58. that 
* the oppoſition made by the firſt nonconformiſts to the in- 
junction of a few ceremonies, was an argument of great 
« ffrengtbh of mind; and that they ated upon more juſt and 
* enlarged views of things, than thoſe who ſuperciliouſly 
affect to ſtigmatize them as men of wweak minds.” Whe- 
ther the puritans underſtood the principles of liberty ſo 
thoroughly, and acted upon ſuch enlarged views of things, 
as they are here repreſented to have done, I will not pretend 
to ſay. Of this, however, I am very certain, that all theſe 
obſervations are true and juſt as applied to the modern Dil 
ſenters. | 
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Obſerve in your Commentaries a very 
remarkable paſſage, which aſſerts the 
abſolute neceſſity of excluding all Diſſen- 
ters from civil offices, as a thing eſſential ta 
the very idea of a national eſtabliſhment. 
You ſay, © He,” (that is, the magiſtrate) 
* is bound to protect the eſtabliſhed church, 
« by admitting none but its genuine mem- 
« bers to offices of truſt and emolument : 
* for if every ſet was to be indulged in a 
« fres communion of civil employmchts, 
te the idea of a national eſtabliſhment would 
* at once be deſtroyed, and the Epiſcopal 
* church would be no longer the church 
M « of 
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« of England “.“ That is extraordinary 
indeed! Some have talked of the ſecutity 
which may ariſe to the church from this 


excluſive privilege; and you intimate it 
yourſelf, when you ſay, it is the magiſtrate's 


duty to protect the church by this method, 


Others have inſiſted upon I know not what 
kind of alliance or contract, in which this 
excluſive privilege was ſtipulated for the 
church. But that the church would loſe 
her exiſtence and eſſence without it, ſeems to 
be very ſtrange. What! cannot the church 
be eſtabliſhed in the poſſeſſion and enjoy- 
ment of her own peculiar temporalities, her 
tythes, prebends, canonries, archdeaconries, 


deanries, and biſhopricks by law, unleſs ſhe 


engroſs all civil as well as eccleſiaſtical of- 
fices to herſelf? Can there be no legal eſta- 


z bliſhment of, and no legal and national pro- 


viſion made for, a church, unleſs all the of- 


fices and emoluments of the fate are an- 


nexed to it? Was there no national church 
properly eſtabliſned by law in England till 
the teſt- act was enacted, which ä 


* Comment. vol. iv. p. 53 


all 
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all civil offices to perſons of her communion, 
in the reign of Charles the Second? And is 
there none now in Scotland, where civil of- 
fices are not confined to the Preſbyterians, 
who have been hitherto ſuppoſed to be the 
eccleſiaſtical eſtabliſhment in that country ? 
Is there, I ſay, no ſuch eſtabliſhment in 
Scotland? is the very idea of it deſtroyed; 
and the Preſbyterian church no longer the 
eſtabliſhed church of that part of the united 
kingdom? I apprehend; this will hardly be 
affirmed ; and if ſo, an excluſive right to 
civil offices cannot be eſſential to the very 
idea of a church-eftabliſhment *; _ 
| Inzsdeed; 


®* The paragraph, which gave occaſion to the preceding 
remarks, is greatly altered in the new edition: it now runs 


thus: * He,” that is, the magiſtrate, . is boand to protect 
** the eſtabliſhed church: and, if this can be better fected 
admitting none but its genuine members to offices of truſt 
% and emolument, he is certainly at liberty /6 to de; the dif 
e poſal of offices being matter of favour and diſcretion.” He 
is bound to protect the eſtabliſhed church, ſaith the learned 
Commentator :- the truth is, he is bound to protect all good 
ſubjects, of every religious perſuaſion ; but none of any pet - 
fuaſion, at the expence of all the reſt, and by encroaching 
od their undoubted rights; amongſt which we are to reckon, - 
M 2 though 
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Indeed, I would not willingly ſuppoſe 
any thing ſo unjuſt can be effential to an 
eccleſiaſtical eſtabliſhment, For certainly 
good ſubjects, if they are by law deprived 
of the capacity of ſerving their king and 
country, in thoſe offices for which they 
are qualified, and which poſſibly they might 
otherwiſe obtain, are injured by ſuch exclu- 
ſion. I do not ſay, that the actual poſſeſſion 
of civil offices is the right of any ſubject; 
but a capacity of being elected or appointed 


to them, is the right of every good ſubject; 


and being deprived of that capacity is plainly 
an injury; and every injury done a man 
merely for his religion, and not on a civil 
account, is, in my opinion, a degree of per- 
ſecution: I know no other definition of per- 
ſecution, than that it is an injury inflicted 


though not the ada peſſeſſion of offices, yet certainly a capa · 
rity of being appointed to them; which is not a matter of 
« favour and diſcretion ;* for every good ſubject hach a na- 
tural right, not to be proſcribed as unworthy of the publick 
confidence, Whether ſufficient reaſon can be aſſigned, for 
infringing this right in regard to Proteſtant Diſſenters, is 
conſidered in the ſubſequent part of this letter. 


on 
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on a perſon for his religious principles or 
profeſſion only. 

A teſt-law, appropriating all civil offices 
to the members of the church, hath been 
yindicated, even on ſuppoſition of its being 
contrary to the law of nature, by inſtances 
of municipal laws, made, in direct oppo- 
ſition to the law of nature, for the publick 
good *, But, in ſuch caſes, the advantage 

to 


o See the Biſhop of Glouceſter's Alliance between Church 
and State, p. 320, edit. 4. 

In Mr. Forſter's late viſitation ſermon (preached at Chelmſ- 
ford May 22, 1770) entitled, The eſtabliſhment of the 
„ church of England defended upon the principles of re- 
1 ligious liberty,” I find the ſtreſs of the argument for an 
eſtabliſhment, together with an excluſion of all but its own 
members from civil offices, laid upon the following ſenti- 
ments: What ſecurity,” ſaith the author, „ doth the 
5 eſtabliſhment require for its preſervation and defence ?” 
To which he anſwers, © It only doth not put arms into the 
« hands of its enemies, It requires only, that thoſe who 
«© profeſs to diſſent from its doctrines ſhould be excluded 
1 from offices of power and influence in the government, 
« that is, they are kept out of ſituations which would ren- 
« der their opinions dangerous to that mode of religion 
% which the conſtitution hath adopted and made its own.“ 
p. 13.“ For every Rate, as well as every individual, he ſaith, 
* hath a right to judge for itſelf in matters of religion, or 
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to the publick ought to be very apparent, 
and of conſiderable moment; and even then, 


is 


* to chooſe its own religion.“ p. 14, * With reſpect to 
& what is here advanced, as the foundation of the whole 
* ſuperſiruture, that every ſtate hath a right to chooſe its 
<« own religion as well as every individual ;” I obſerve, that 
the ground of this inference i in theſe two caſes, is very diffe- 
rent. 'The reaſon, upon which every individual hath a right 
to chooſe his own religion, is, becauſe religion is the reſult 
of perſonal conviction, and the rewards of it ſought and ob- 
tained, not by collective bodies, but by individuals, as the 
fruit of their own perſonal character and conduct. In the 
caſe of a ſtate, or civil ſociety, chooſing a particular reli- 
gion, thoſe grounds of election which I have mentioned can 
bave no place: the ſole intereſt which a civil ſociety can 
have in this matter, is its promoting the good order of the 
community; and this is effectually provided for by the ma- 
giſtrates encouraging the general principles of religion and 
morality which prevail amongſt all parties, and which are by 
no means peculiar to any particular ſyſtem or I of 
worſhip, 

Again, I obſerve, that by e the ſtate's chooſing its own 
« religion,” the author means, chooſing a religion in order 
to its being eſlabliſhed, with excluſion of all but its own 
members from civil offices and emoluments. A very diffe- 
rent caſe from that perſonal chaice, which every individual 
makes of a religion for himſelf, Had he meant no more 
than that the ſeveral members of the ſtate, or the magiſtrates 
and perſons in office, have a right, as individuals, to judge 
for themſelves as much as * other membery of the com- 
munity ; 


| vip = = Þ -& VI. 167 
is rather to be conſidered as an excuſe for ſuch. 


deviations from the law of nature, or general. 
principles 


munity ; the obſervation would have been true, but nothing. 
to the purpoſe. But the right of an individual to chooſe the 
religion which he is to profeſs and practice, and the right of 
a ſtate to chooſe the religion which it is to eſtabliſh, and on 
the proſeſſors of which it is to beſtow an excluſive title to its 
civil offices, are things widely different ; particularly in this 
reſpect, that the former, the right of an individual to chooſe. 
his own religion, interferes in no reſpect with the rights of 
any other perſon ; whereas the latter, the right claimed by 
a ſtate firſt to chooſe, and then to eſtabliſh with an excluſive 
telt, a particular religion, does incroach upon the rights of 
others, by laying upon them an incapacity of enjoying thoſe 
privileges and advantages to which, in common with their 
fellow ſubjects, they have a natural claim. 
However, ** ſuch an eſtabliſhment, with excluſion - of all 
« but its own members from civil offices,” the author ſaith, 
*« is a meaſure neceſſary to be adopted, in order to prevent 
« the ill effects of the peculiar opinions of others, firſt upon 
their own paſſions, and in conſequence upon the peace and 
order of that ſociety, which having choſen and eſtabliſhed 
* adifferent mode of religion, muſt have the ſame right to 
«« preſerve what it hath thus eſtabliſhed, that it hath to pre- 
* ſerve itſelf.” Upon this I would obſerve, that the de- 
fence and preſervation of ſociety in general, and all its mem- 
bers, from the ill effects of the peculiar opinions of the diffe- 
rent ſects of which it conſiſts ; that is, from violence (for the 
weapons of reaſon and argument, he immediately adds, are 
left untouched in their bands) I ſay, the defence and preſeg- 
| M 4 vation 
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principles of equity, in the preſent imperfect 
ſtate of ſociety, 1 than as a full and abſolute juſt. 


feation 


vation of all the members of ſociety are Wb provided 
for, if the magiſtrate, as conſervator of the publick peace, 
interpoſe to prevent their perſecuting, or any way melefling 
each other. To conſider, as the author does, perſons of 

different religious perſuaſions as © enemies,” when he repre- 
ſents the ſecurity of a religious eſtabliſhment to be that it 
* only doth not put arms into the hands of its enemies,” i is, 
I think, no very liberal notion. But if they are ſo, I do not 
ſee but the influence and authority of the magiſtrate over 
the whole community may controul that enmity, and keep 
it within proper bounds; nor can I think, that partiality to 
any one ſect, taking it into his peculiar good graces to the 
excluſion of all the reſt, will be likely to aſſuage that en- 
mity ; it rather ſeems calculated to enflame it, to create no 
ſmall jealouſy in thoſe who have the monopoly of civil of- 
fices and emoluments, and no leſs envy in thoſe who are de- 
prived of them, It 1s very obſervable, that a ſpirit of do- 
mination and contention aroſe in the Chriſtian church in 
proportion to the increaſe of the emoluments and power of 
its eccleſiaſtics ; and that till Chriſtianity was incorporated 
with the ſtate or civil conſtitution, in the time of Conſtantine, 
there were no examples of the debates and diviſions among 
Chriſtians ifſuing in actual perſecution of each other, on 
account of difference i in religious ſentiment; but no ſooner 
were worldly emoluments connected with the profeſſion of it, 
and either beſtowed by the court, or obtained by the ſuf- 
frages of the people, than the great ſtruggle was, who ſhould 
* them 9 ; and the ſeveral partics, as the moſt 


effedtua] 


L E T T E R VI 69 
fication of them. However, thould an ex- 
cluſion of good ſubjects from civil offices on 


a reli- 


effeftual meang of annihilating each others pretenſions, fell 
to hereticating, anathematizing, and perſecuting one ano- 
ther. But if the emperor had favoured all alike, had either 
diſtributed temporal emoluments among them equally, or 
rather had conferred them upon none, I apprehend the peace 
of the church and the world would not have been ſo ſcanda- 
louſly violated, as it hath been, by contentions for riches and 
power among the ſeveral chriſtian ſeQs, and eſpecially their 
reſpective eccleſiaſtics, and by their mutual perſecutions and 
violence. The. large temporalities with which the church 
was ſoon endowed, and the principality which was at length 
beſtowed on the pope, raiſed the church of Rome, and the 
whole fabrick of popery, to the enormous height to which 
they afterwards arrived. And from popery the Proteſtants 
brought with them, and retained among them after the refor- 
mation, an unhappy attachment to the ſhackles of human 
authority, and of human inventions and definitions; and as the 
natural conſequence, a rigid, intolerant ſpirit. In a word, if 
we examine the matter cloſely, we ſhall find, that human in- 
ventions in divine worſhip, human definitions of faith, and 
the excluſive enjoyment of worldly emoluments, as the reward 
of adhering to a particular ſyſtem which happens to be eſta- 
bliſhed ; theſe are the things, which have produced whatever 
there is of an hoſlile ſpirit amongſt the various ſects of reli- 
gioniſts, and created all that neceſſity (if there be any) of 
mutual ſelf-defence on which the author ſo much enlarges. 
Aboliſh human inventions, and human definitions, which hu- 
N for the credit of the n is always 
| concerned 
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2 religious account appear, upon examina- 
tion, not to be at all for the publick good, 
| then 


concerned to ſupport, and remove that monopoly of worldly 
emoluments for which this author pleads ſo ſtrenuouſly ; and, 
religion being no longer a matter of ſecular intereſt, the ſpe- 
culative differences concerning it will hardly excite more 
contention than different ſchemes of philoſophy ; and its dif- 
ferent modes, than different manners and cuſtoms in civil 
life. Men will eaſily apprehend, as ſoon as their ambitious 
and intereſted views ceaſe to miſlead their judgments, that the 
eſſence of religion, which lies in a few general principles, and 
in good affections and habits, may very well conſiſt with an al- 
moſt infinite variety of ſpeculative opinions, and external modes 
and forms; and unity of affeQion will eſtabliſh that peace and 
tranquillity in the chriſtian church, which by fruitleſs en- 
deavours after uniformity of ſentiment and practice, hath 
been in great meaſure, I had almoſt ſaid, wholly, baniſhed 
from it. Nor can I think, that where men live together in 
peace and harmony, a diverſity of religious ſentiments and 
practices is in itſelf an evil, or any way prejudicial to ſo- 
ciety. 1 am ſure, if it be, ſome more effectual meaſures 
ſhould be taken than have yet been taken, to put an end to 
that variety of ſentiment which ſtill ſubſiſts amongſt the mem- 
bers of the national church, notwithſtanding they ſubſcribe 
and uſe the ſame creeds and formularies ; nor ſhould that 
remarkable diverſity between the mode of worſhip in pariſh 
churches and cathedrals, be any longer permitted. Indeed, 
for the ſame reaſon no toleration ſhould be allowed ; becauſe, 
under a toleration, there will perhaps be as great a variety of 
religious ſentiments and modes, as if there were no, eftabliſh- 
| . ment 
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then the very foundation of this defence 


(ſuch as it t 1 of an excluſive teſt is entirely 
deſtroyed. 


ment at all: and perhaps a greater; for as Biſhop 2 
fleet ſomewhere obſerves, whatever limits, divides ;” ex- 
cluſive eſtabliſhments, founded upon human creeds and hu- 
man canons, prevent the ſcripture from being regarded as 
the only rule of faith and order, and the only center of 
union, It is the advancing of theſe into the room of the 
ſcriptures, which hath been the grand ſource of all the ſes, 
and all the ſharp contentions amongſt them, which have ever 
diſgraced and divided the chriſtian church. And can we then 
reaſonably aſſert the neceſſity of excluſive eſtabliſhments, as a 
cure for the evils which they themſelves have cauſed ?—What- 
ever uniformity hath been produced by them in reſpect to hu- 
man creeds and forms, (in which for my part I can ſee no 
advantage) they have often produced likewiſe, either a great 
degree of bigotry where the compliance hath been fincere, or 
of hypocriſy, where, as hath been frequently the caſe, men 
have been induced to profeſs and practice what they diſap- 
prove and condemn. 
To the objection, that upon the principles of this ſermon, 
a ſtate hath a right to eſtabliſh and defend a falſe religion 
« as well as the true one,—the Coran, the Veidam, and 
every other the moſt abſurd, and eyen impious ſyſtem of 
«« dotrine and worſhip ;”* the author replies, that he a- 
„ knowledges the conſequence,” p. 15. „ But then doth 
not the ſame- objection,“ ſaith he, lie equally againſt 
** the right of an individual to chooſe his religion, and de- 
* fend his choice ? This right,” he adds, cannot be com- 
10 pleatly exerciſed in either caſe, but at the hazard of 
« chooſing 


* 
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deftroyed. The queſtion therefore is, What 
is that publick good ariſing from a teſt-law, 
and 


* chooſing a falſe religion.” But there is this eſſential dif. 
ference in the two caſes, that the individual who chooſey 
a falſe religion, ſeldom doth apy prejudice by that wrong 
choice to any but himſelf: whereas a ſtate chooſing, and 
eſtabliſhing a falſe religion, with an excluſive right of civil 
employments (which amounts not only to defence, but to 
encouragement) lays ſuch inducements thereby in the way of 
all its ſabjeQs to embrace a falſe religion, as few compara- 
tively are able to withſtand ; and entails likewiſe this falſe 
religion on poſterity, by laws, which, while there are great 
wofldly emoluments annexed to the obſervance of them, will 
not eafily be repealed or altered. And thus ſuch motives as 
are with the generality irreſiſtible, to the embracing of a 
falſe religion, are eſtabliſhed and perpetuated, to the entire 
and perpetual excluſion perhaps of the true religion. And 
this conſequence is the more likely to follow, if, as the au- 
thor aſſerts, © every ſtate muſt have a right to require, that 
«« thoſe who are appointed to the duty of publick inſtruction 
dy the ſtate—ſhall inſtruct the people in thoſe doctrines 
« which it hath eſtabliſhed, and no other.“ p. 17. But none 
of theſe bad conſequences follow from that perſonal choice, 
which an individual makes of a falſe religion. And it is 
ſurpriſing, that theſe two caſes ſhould ever be conſidered as 
parallel, or that any ſenſible man, as the author certainly is, 
ſhould argue from the one to the other. In a word, true re- 
ligion, as well as true philoſophy, is, I think, more likely 
to prevail and flouriſh upon the foot of its own intrinfic evi- 
dence, than by the interpoſition of human authority ; which 
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and the excluſion of good ſubjects from civil 
offices, which overballances the right that 
every ſuch ſubje& hath, on principles of 
reaſon and equity, to a capacity of being 
appointed to ſuch offices ? 

Upon the moſt general view of this point, 
it cannot appear to be for the good of the 
magiſtrate, or the ſlate, to be deprived of 
the power of availing itſelf of tbe ſervices of 
any good ſubjefts. It is, ſurely, for the ad- 
vantage of the ſtate, that none ſhould be. 
rendered incapable of civil employments, 
but thoſe whoſe affections or principles ren- 
der them ſuſpected to the civil government; 


we ſee, in fact, over the largeſt part of the world, by far, 
eſtabliſhes a falſe religion, and excludes the true; and in- 
deed nothing elſe can be expected, when religion depends 
for its reception and eſtabliſhment upon princes and politi- 
cians, who are too often under the dominion of ſuch maxims 
and views as are diametrically oppoſite to its genuine prin- 
ciples and ſpirit, Whereas if the obſtacles, every where 
raiſed by human authority to the entrance and prevalence of 
true religion, were removed ; and this heavenly gueſt ſuffered 
to recommend herſelf to all by the luſtre of her native charms, 
and the evidence of her divine original ; I believe, the event 
would be a wonderful demonſtration of the truth of that old 
adage: Magna eſt yeritas, ęt prævalebit. 


that 
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that is, who do not give proper teſtimony 
of their being good ſubjects: for the more 
numerous the perſons are who are capable 
of ſuch appointments, the greater is the 
probability of a proper choice, provided 
thoſe who make it diſcharge their duty to 
the publick with fidelity and judgment. 

It may be alledged, perhaps, that the 
magiſtrate hath wiſely conſented to grant 
the church this excluſive privilege, in order - 
to obtain the greater good of the ſpecial ſer- 
vices of the church, in inforcing the duties 
of imperfe&t obligation, ſuch as gratitude, 
hoſpitality generofity, &c. which human 
laws cannot effectually inforce ; and of an 
alliance with her, and a right by grant from 
the church to a ſupremacy over her; and to 
the power of appointing her miniſters and 
officers. 

With regard to the ſervice which the 
church does the ſtate, by inforcing the du- 
ties of imperfe& obligation, and by which 
ſhe is ſuppoſed to merit, in part, her ex- 
 cluſive privilege to civil offices; I obſerve, 


that if, this be a reaſon for Mowing capacity 
4 of 


' 


rr a 


of civil employments to good ſubjects of 
any one religious perſuaſion, it is a valid 
reaſon for extending it to good ſubjects of 
all religious perſuaſions; and in particular, 
to the Proteſtant Diſſenters. For, in their 
religious aſſemblies, theſe virtues are in- 
culcated, perhaps with as good effect, and 
with as much utility to ſociety, as amongſt 
Chriſtians of any other denomination, Up- 
on this ſtate of the caſe, therefore, no ſuf- 
ficient cauſe can be aſſigned, why they 
ſhould be excluded from a reaſonable and 
proportionable ſhare of the favour of the 
ſtate, 

As for the church's giving up her inde- 
pendence and ſupremacy, and the appoint- 
ment of her officers or miniſters, to the 
ſtate ; it may be proper to enquite, to what 
this condeſcenſion, on the part of the church, 
may be ſuppoſed to amount. And here it 
ſhould be remarked, that the ſtate hath a 
right to a ſupremacy over all perſons, whe- 
ther clergy or laity, of every religious perſua- 
ſion, within her dominions; a right, founded 
in the nature of civil government, indepen- 
dent 
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dent of any grant from the church; and iii 
this ſenſe, the church could confer upon the 
ſtate no ſupremacy which it had not before ; 
ſhe could not give it any new ſubjects, or 
increaſe its civil power. 

The meaning, therefore, of this gratit of 
ſupremacy muſt be, that the church ad- 
mitted the ſtate to a ſupremacy in cauſes 
eccleſiaſtical, and to the appointment of 
her church officers; in lieu of which ſhe 
claims an excluſive right to the poſſeſſion of 
civil offices. And theſe, it is ſaid, are the 
terms of the grand alliance between the 
church and ſtate, upon which is grounded 
the equity of a teſt-law, excluding all from 
the poſſeſſion of civil offices, except the 
members of the eſtabliſhed church; But 
it doth not appear, that any ſuch terms 
were ever concerted and agreed between the 
church and the ſtate; it appears, on the 
contrary, that no ſuch can be ſuppoſed or 
implied, on any fair and equitable principles. 
For, all the peculiar temporalities of the 
church being ſolely the grant of the ſtate, 
and her particular form and conſtitution 

; 2 being 
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being eſtabliſhed by its laws, the government 
of the church of courſe belonged to that 
authority which formed and endowed it ; 
and when the ſtate appoints the miniſters 
and officers of the church, ſhe doth it upon 
this footing, that the proviſion made for 
their ſupport is her donation and eſtabliſh- 
ment. Now, on this ground, the ſtate was 
in undiſputed poſſeſſion of all the power of 
church-government, and of the appoint- 
ment of church-officers, which ſhe at pre- 
ſent enjoys, before any teſt was appointed, 
or nonconformiſts were by law excluded 
from civil offices. This exclufive right, 
therefore, now claimed by the church, to 
the offices of the ſtate, could be no part, 
no term, no condition, of the ſuppoſed ori- 
ginal treaty of alliance between the church 
and ſtate, ' The claim is entirely novel; it 
is an uſurpation upon the ſtate, an attempt 
to introduce a new term or condition into 
the original contract, which ought therefore 
to be rejected as inadmiſſible. 

If it be ſaid, that the church hath pur- 


chaſed this excluſion of Proteſtant Diſſen- 
| N ters 
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ters from civil offices; by conſenting to a to- 
leration of their religious profeſſion and wor- 
ſhip; I obſerve, that this free enjoyment 
of their religious liberty was a natural right, 
of which they were never deprived but 
| with manifeſt injuſtice; and the granting 
| of their religious liberty, therefore, or the 
| repairing of one act of injuſtice, ean never 
| be conſidered as a ſufficient reaſon, or tole- 
| rable excuſe, for a violation of their civil 

rights; that is, committing another act of 
| injuſtice. 


If it be further alledged, that the church's 
excluſive enjoyment of civil offices comes 
'Þ in as a balance to the toleration, as an ac- 
| ceſſion of ſtrength to the church; in order 
do counterpoiſe the danger which might ac- 
| crue to her, were Diſſenters admitted to a 
free enjoyment of civil offices “: (whereas 

| her 


| Thus argues the author of The Alliance, Ec. p. 296, 
297+ and gives himſelf the credit of being of the ſame ſen- 
timents with King William, whom he ſtiles, perhaps juſtly, 
the beſt and greateſt of our monarchs ; applauding his equal 
| conduct in his different ſtations of Prince of Orange and King 

| of England; which conduct he thus repreſents, © When 
L « King 
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her ſecurity before the toleration conſiſted in 


this, that every man, whether in or out of 
office 3 


1 King James, a Papiſt, demanded of his ſon-in-law, with 
« whom he was then on good terms, his approbation of a 
&© zoleration and abolition of the teft, the Statdholder readily 
« concurred with the ſcheme of a zoleration, but utterly con- 
« demned an abolition of the teft. When afterwards he became 
« King of a free people, the Protefant Diſſenters, likewiſe, 
* in their turn, demanded both. His conduct was uni- 
*« formly the ſame. He gave them a zoleration, but would 
« not conſent to aboliſb the te. The only fault I find with 
this account is, that it is not 4i/ory, but fable. Tne fact 
is, that when King James aſked the Prince's approbation of 
the abolition of the teſt, he meant, and the Prince under- 
ſtood him to mean, a repeal of it as to the Papiftr, as well 
as the Proteſtant Diſſenters; and it was with reſpe& to the 
former the Prince refuſed his approbation. When afterwards 
he became King of England, he was ſo far from refuſing the 
Proteſtant Diſſenters the repeal of the teſt as to them, that he 
had the deſign very much at heart; he ſignified it in council, 
and, in a ſpeech on the occaſion, earneſtly recommended 
it to his parliament, that, while he © doubted not they 
« would ſufficiently provide againſt Papiſts,“ they would 
leave room for the admiſſion of all Proteſtants that were 
% willing and able to ſerve :” adding, . This conjunction 
* in my ſervice will tend to the better uniting you amongſt 
« yourſelves, and the ſtrengthening you againſt your com- 
% mon adverſaries.” And accordingly, when a clauſe for 
repealing the teſt as to Proteſtant Diſſenters, which was in- 
ſerted in the bill for ſettling the oaths, was rejected; the 
King, being reſolved to purſue his deſign, procured another 
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office, was, by law confidered as a member 
of the church, . and indiſpenſably obliged to 
conformity) 


clauſe to be propoſed to be inſerted in the fame bill, in or- 
der to qualify all perſons for places, who, within a year be- 
fore or after their admiſſion into them, had received the ſa- 
crament, either according to the 'uſage of the church of 
England, or in any other Proteſtant congregation : which clauſe 
was alſo rejected, notwithſtanding the influence of the court 
in its favour, See Tindal's Continuation of Rapin, vol. i. 
p. 120,123. edit. 8vo. 1758. Fhe conduct of the Prince 
and the King was equal and conſiſtent ; but, as we have 
ſeen, totally different from the ideas of this author. 

It ſhould be obſerved, that the original deſign of the teſt 
was, not to exclude the Proteſtant Diſſenters, but the Papilts, 
See Burnet's Hiſtory of his own Times, vol. i. p. 347—352. 
firſt edit. It was brought in by the patriots in the reign of 
Charles the Second, under their apprehenſions of Popery 
and a popiſh ſucceſſor ; and is tiled, an AR for pre- 
« venting dangers which may happen from Popiſh Recu- 
« ſants;” and the ſame is ſaid to be its deſign in the 
preamble. And when, during the debate in the Houſe of 
Commons, it was obſerved, that it was drawn in ſuch a 
manner as to comprehend the Proteſtant Diſſenters, the 
court-party endeavoured to avail themſelves of tEat cir- 
cumſtance in order to defeat the bill. But the diſſenting 
members diſappointed them, by declaring, that they had 
rather confide in the juſtice and generoſity of parliament to 
paſs ſome future bill in their favour, than be the occaſion of 
retarding or defeating the ſecurity, which the preſent bill 
was calculated to afford to the liberties of their country. 

| And- 
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conformity): I ſay, ſhould this be alledged, 
it will come under conſideration, when we 
| | examine 


And this genuine patriotiſm facilitated the paſſing of à bill 
then depending in the Commons, for their relief from the pe- 
nal laws ; (See Grey's Parliamentary Debates, vol. ii. p. 36. 
38. 83.) which being ſent up to the Lords, and coming 
down with ſome amendments ; whilſt the Commons were de- 
bating thoſe amendments, the parliament was ſuddenly pro- 
rogued through the reſentment of the court, and the in- 
tended favour to the Diſſenters prevented. See Grey's Par- 
liamentary Debates, vol. ii. p. 180. And when afterwards, 
in the year 1680, a bill in favour of the Diſſenters, repeal- 
ing the 35 Eliz. c. 1. paſſed both Houſes, and lay ready 
for the royal aſſent, the court ventured upon a very ex- 
traordinary expedient : the clerk of the crown was or- 
dered to convey away the bill; and, accordingly it was 
never afterwards to be found, Burnet, ubi ſupra, p. 494» 
495+ 
In the ſame ſeſſion, on the 16th of December, a bill was 
brought into the Commons for uniting his majeſty's Pro- 
« teſtant ſubjects to the church of Eng land,“ (See the Jour- 
nal] which repealed the declaration of aſſent and conſent, 
and ſome other particulars uſually objected to by the Diſſen- 
ters, Set Grey's Parliamentary Debates, vol. viii. p. 201. 
And whereas, it was apprehended this bill might not com- 
prehend all the Diſfſegters within the pale of the church, 
there was another bill brought in at the ſame time, a for ex: 
« empting his majeſty's Proteſtant ſubjects diſſenting from 
the church of England, from the penalties of certain 
# laws ;” which is the title of the preſent toleration act. Both 

N3 theſe 


162 L E T T E R VI. 


examine the nature of the ſecurity which the 
church derives from an excluſive teſt, | 


For 


theſe bills were read a ſecond time; the former the 21f, 
and the latter the 24th of December ; and referred to the 
ſame committee. But though the diſpoſition of the parliament 
was thus favourable to the Diſſenters, it hath been aſſerted 
by ſome writers in favour of the Teſt, and, I believe, gene- 
rally taken for granted, that the defign was to exempt Dif. 
ſenters only from the penal laws, and not from thoſe laws 
which excluded them from offices. But whoever conſults 
the Journals will find, that on the 24th of December 
in the ſame ſeſſion, a bill was ordered into the Commons 
to repeal the Act 13 Car. 2, ſtat. 2, c. 1, entitled. An Act 
« for the well governing and regulating of Corporations ;" 
which had been made on purpoſe to exclude Diſſenters from 
Corporation offices, On the 6th of January this bill way 
read a ſecond time, and referred to a ſele& Committee. 
And in the mean time, on the 3d of January, a bill came 
down from the Lords, entitled, « An AQ for diſtinguiſhing 
« Proteſtant Diſſenters from Popiſh Recuſants.“ TI have no 
doubt, that this bill was deſigned to exempt Proteſtant 
Diſſenters from the Teſt Act; which was profeſſedly made 
to prevent dangers which may happen from Popiſh Recu- 
| ants, and there are no other perſons expreſsly mentioned 
in the act to whom it can refer. The order of the Houſe 
of Lords (as I find by the Journal) to the Committee con- 
cerning Proteſtant Diſſenters, on the 29th of November, is, 
« that they prepaxe a bill for explaining ſuch laws, as were 
intended only againſt Popiſh Recuſants, and are put in 
execution againſt Proteſtant Diſſenters, to their great 

* grievance i 


ENTE 


For, if this plea of publick good, as the 
baſis of an excluſive teſt, does not relate to 
the 


« prieyance * without any direction, either then or after - 
wards, as far as I can find; for inſerting a clauſe to except 
the Teſt Act; a ſtep which ſeems to have been very requi- 
fite, if the Teſt Act was not to be affected by this bill; for 
that act was exactly in the ſame predicament with the other 
laws againſt Popiſh Recuſants; it mentioned them only, and 
yet by conſtruction was capable of being extended, and ac- 
cordingly was extended, to Proteſtant Diſſenters. Beſides, 
if the bill had been intended to have no further influence 
and operation than merely upon the old penal laws againſt 
Popiſh Recuſants, and not upon the Teft Act, it would 
have been entirely needleſs ; the ſecurity of the Diſſenters 
from thoſe laws being effectually provided for by the bill at 
that time depending in the Commons for exempting his ma- 
jeſty's Proteſtant ſubjects, difſenting from the church of Eng- 
land, from the penalties of certain laws ; which, as appears 
from Grey's Parliamentary Debates, was defigned to procure 
the Diſſenters the full liberty of their religious profeſſion, 
free from the moleſtation of penal laws, The bill, therefore, 
for diſtinguiſhing Proteſtant Diſſenters from Popiſh Recuſants, 
Iam perſuaded, was defigned to comprehend a virtual repeal 
of the Teſt, as to Proteſtant Diſſenters; and the rather, fince, 
underſtood in this latitude, it ſeems a proper counterpart 
to the bill for the expreſs repeal of the Corporation act, at 
that time depending in the Commons: and indeed the Teſt 
AR could no way be repealed, with reſpect to Proteſtant 
Diſſenters, ſo properly, as by diſtinguiſhing between them 


and Popiſh the act being deſigned to] remain in 
5 force, 


A 


184 L E T T E R Vi 


the good of the ſtate, perhaps it may to the 
good of the church. | 
And 
force, with reſpect to the latter, againſt whom it was ori- 
ginally intended. It is, I think, remarkable, that, as fax 
as appears, there was no diviſion upon any one of the 
bills. which I have mentioned. Nevertheleſs they were 
all defeated by the ſudden prorogation of the - parliament 
on the 1oth of January, but. four days after the laſt bill 
was ſent down from the Lords; the Commons being ap- 
prized of the king's intention only time enough to paſs in 
haſte a few votes on the ſtate of the nation ; the laſt of which 
is in theſe words: That it is the opinion of this Houſe, 
That the proſecution of Proteſtant Niſſenters upon the 
« penal laws, is at this time grievous to the ſubject, a 
« weakening of the Proteſtant intereſt, an encouragement 
* to Popery, and dangerous to the peace of the kingdom.“ 
The parliament was ſoon after diſſolved by proclamation. 
Thus the continuance of the Teſt- act, to the preſent time, 
and the excluſion of Diſſenters from all publick offices, is the 
reward they enjoy for their generous and diſintereſted pa- 
triotiſm. 

It may he further obſerved, that this particular teſt, re- 
ceiving the ſacrament according to the rites of the church 
of England, as it was deſigned, ſo it was calculated, to 
exclude the Papiſts, rather than the Proteſtant Ditlenters ; 
for the former, it was apprehended, would not comply 
with the eſtabliſhed church in this office above all others ; 
and to increaſe the difficulty on their part, they were 
expreſsly required, befides the oaths of allegiance and ſu- 
premacy, ta renounce tranſubſtantiation ; whereas it way, 
at that very time, no uncommon thing for Proteſtant Diſ- 
4 ſenters, 
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And, doubtleſs, it is for her good, in one 
ſenſe 3 ; namely, for her emolument, that her 
members only - ſhould enjoy civil offices, 
But, provided this claim does not appear 
to be juſt as well as profitable, it would be 
an ill compliment to the church to ſup- 
poſe her capable of continuing and main- 
taining it. And where, indeed, zs the equity 
of her demanding, beſides that ample pro- 
viſion which is made for her ſupport by 
law, and to which the whole nation contri- 


ſenters, to receive the ſacrament occaſionally in the church 
of England, in order to expreſs their charity towards it 
as a part of the church of Chriſt. This was the caſe with 
Mr. Baxter, Dr, Bates, and othery of their leading cler, 
gymen, as well as many of their laity. Indeed, after the 
teſt was enacted, many of theſe altogether abſtained from 
this practice; becauſe they would not act upon a ſuſpicious 
motive, and becauſe they totally diſapproved the uſe of a 
religious ordinance as a civil teſt. But this conſequence of 
appointing the ſacrament as a teſt, was not likely to be fore- 
ſeen at the time the act was enacted. And therefore, I think, 
we may on the whole infer with reaſon, that it was not par- 
ticularly levelled againſt the Proteſtant Diſſenters. If it had 
þeen the defign of the legiſlature, to exclude all from civil 
offices but thoſe who have a real affection for the conſtitu- 
tion and worſhip of the church, they would doubtleſs have 
appointed the teſt to be, not merely once taking the ſacra- 
ment at church, but a ſtated and canſtant conformity to all 
its religious ſervices. 
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butes, an excluſion of all who are not in 
her communion from the opportunity of 
ſerving their king and country, and enjoy- 
ing the honours or emoluments of ſuch ſer. 
vices? Where is the equity, I ſay, that, 
inſtead of being ſatisfied, not merely with 
her own peculiar revenues, but with that 
ſhare of civil offices and emoluments which 
would fall to the members of her commu- 
nion, and which undoubtedly would be by 
far the largeſt and moſt conſiderable, ſhe 
muſt poſſeſs an excluſive right to the whole? 
and where, in reaſon and juſtice, is her 
title to ſuch a monopoly? The king- 
« dom of Chriſt is not of this world ;” 
and religion, much leſs any peculiar form 
of it, can be no foundation for a claim to 
all civil offices and emoluments in any coun- 
try ; becauſe dominion is not founded in grace, 
nor are the ſaints of any communion, as ſuch, 
entitled to all thoſe good things, which thoſe 


who are poſſeſſed of dominion have to 
beſtow. 


Theſe are principles ſo juſt and indiſpu- 
table, that ſome of the warmeſt friends of 
2 _ eſtabliſhments 
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eſtabliſhments and excluſive teſts have been 
forced to confeſs, that they are, neither 
of them, founded in truth, but in utility; 
that when a particular religion is eſtabliſhed 
by law, and fenced with the ſole and ex- 
cluſive privilege of enjoying civil offices 
and emoluments ; this is not done on ac- 
count of its being the true rehgion, but the 
religion of the majority; which, as ſuch, is 
taken into alliance by the ſtate, and fo 
eſtabliſhed and privileged for the publick 
good. Provided, therefore, it can be ſhewn, 
that this goodly fabrick no way contri- 
butes to publick utility, it cannot any 
longer be ſupported, but muſt fall to the 
ground. 

As for the ſuppoſition, that it conduces 
to the utility of the fate, that I have already 
conſidered. As for the utility of the church, 
if by that be meant her profit or emolu- 
ment, ſhe ſhould, as I before obſerved, in- 
fiſt upon no gain but that which is fair and 
honourable, none to the prejudice of other 


good ſubjects, where they have a juſt and 
equitable claim, ; 


But 
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But if this publick utility is underſtood 
to refer to the ſecurity and protection, which 
js apprehended to be afforded to the church, 
by the excluſion of all others, except the 
members of her own communion, from 
civil offices; that is a point which remains 
now to be conſidered: For you tell us, that 
« the magiſtrate is bound to protect the 
tc eſtabliſned church, by admitting none but 
« its genuine members to offices of truſt 
* and emolument.” 

The danger of the church, and the ſtrength 
of that ſecurity which is afforded by a teſt; 
law, in caſe ſhe be in danger, hath, I think, 
been greatly magnified. Indeed, her dan- 
ger ſeems to be a mere chimera. I am per- 
ſuaded, the chyrch would be in no danger 
from the Proteſtant Diſſenters, who have 
very little diſpoſition ta moleſt her; and 
would have leſs ſtill, if ſhe left them in 
full poſſeſſion of their civil rights. The 
removal of any odious mark of diſtinction, 
and ground of jealouſy and envy, as it leaves 
men more at eaſe, ſo in greater good humour 
with themſelves and others, and very little 

diſpoſed 


D ET T E R VI. ig 


diſpoſed to quarrel about modes of faith 
and modes of worſhip. That is not, indeed, 
at all the temper of the preſent age; nor id 
it likely to be ſo of their poſterity, urileſs 
the ſpirit of perſecution ſhould ariſe in-the 
church or ſtate; That would ſet in motion 
a certain ſpring and elaſticity there is in hu- 
man nature, which riſes againſt oppreſſion. 
But in quiet and peaceable times, when 
principles of moderation and liberty univer- 
ſally prevail, this elaſtic ſpring is wholly re- 
laxed. And the more liberal and equitable, 
therefore, the temper and conduct of the 
church and ſtate are, towards men of dif- 
ferent religious perſuaſions, who are good 
ſabjects, the lefs danger is there of moleſta- 
tion to either. An equitable diſpoſition in 
the church, to permit all without exception 
to enjoy, in their full extent, their natural 
rights, would be a much greater ſecurity to 
her, than any excluſive or even penal laws. 
For, the principles of impartial liberty form 
the prevailing character of the preſent age, 
and are, in a manner, univerſal amongſt the 
Proteſtant _— ters. 0 Liberty, religious li- 


 berty 
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berty eſpecially, is their idol; in their at- 
tachment to which, for the moſt part, they 
are more tenacious, than they are in theit 
affection to any peculiar. diſtinguiſhing te- 
nets, which divide them from the church, 
or from one another. And this liberty they 
would no more violate in others, than be 
eaſy to ſee it violated in themſelves *. 

| But 


Dr. Burton, (in his Commentariolus Thomz Secker, 
Archiep. Cantuar. memoriz ſacer) ſpeaking of the oppoſition 
which hath been made to the ſcheme of eftabliſhing biſhaps 
in America, exclaims, © Iniqui homines & malignt ! qui 
4 libertatis, quam ipſi ſibi arrogant effrznatam, jus aliis à 
« ſe diſſidentibus concedi nolunt !”” I am not certain whe- 
ther theſe words refer to the American Prefbyterians and In- 
dependents, or to the Engliſh Diſſenters. Perhaps the Doc- 
tor would have no great objection to our underſtanding them 
both of the Americans and the Diſſenters; for he does not 
ſeem to have much complaiſance for either. However that 
be, I may venture to ſay of both, that ſo far from ſhowing 
themſelyes, by their oppoſition to this ſcheme, to be the ene - 
mies, I apprehend, they have ſhown themſelves to be the 
friends of liberty. When they are convinced, that the 
ſcheme of ſending biſhops to America hath not the advance- 
ment of eccleſiaſtical power in view, and will not be preju - 
dicial to the liberty of Chriſtians of other perſuaſions; when 
the plan ſhall appear to be ſolely this, not only that the 
biſhops ſhall be inveſted with the mere powers of conſirma- 


tion and ordination, and of regulating their own clergy, 
but 
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But if any could be found, who were 
n to give the church moleſtation, 
while 


but ſhall be excluded, by expreſs act of parliament, or by 
provincial acts preyiouſly paſſed, and ſolemnly ratified by 
act of parliament, (in ſome ſuch manner as the acts of ſecu- 
rity of the two churches, in the union between England and 
Scotland) from enjoying the leaſt degree of temporal power 3 
(always ſuppoſing, that the ſalaries for their ſupport ſhall be 
drawn only from, thoſe. who profeſs to be of the Epiſcopal 
perſuaſion ;) then, I apprehend, if I may judge of the Ame- 
ricans by what I have heard of them, and of the Diſſentert 
by thoſe with whom I am acquainted, they will be ſo far 
from oppoſing, that they will be advocates for ſuch a ſcheme. 
And in ſo doing they will allow others the very ſame liberty 
which they claim themſelves. For, though they are friends 
to liberty, they are enemies to temporal power in the hands 
of ecclefiaſtics, preſbyters as well as biſhops. Some. things 
have dropped from the archbiſhop, in his letter to Mr. Wal- 
pole, which give ground to ſurmiſe, that the whole of what 
is intended, is not ſo mild and moderate as his panegyrift 
ſuppoſes. ©* The propoſal is,” ſaith the archbiſhop, · that 
10 the biſhops ſhall exerciſe ſuch juriſdiction over the clergy 
* of the church of England in thoſe parts, as the late biſhop 
« of London's commiſſaries did, or ſuch as it might be 
* thought proper that any future commiſſaries ſhould,” (and who 
knows what that may be? ** if this deſign were not to take 
* place,” p. 2. And to the queſtion, © How any perſons 
«< can undertake to promiſe, that no additional powers ſhall 
« hereafter be propoſed and preſſed on the colonies, when 
« biſhops have once been ſettled 7“ he anſwers, © that 

ke ſtrictly 
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while ſhe hath fo vaſt A majority in che 
kingdom, and eſpecially in both Houſes of 
an 


* Ane ſpeaking, nothing of that nature ea ever bs 
«© promiſed in any caſe,” p. 6. 7. And he ſaith, that 
& there ſeems no neceflity, that the affair ſhould ever 
* come into parliament; for, as the law now ſtands, ſuf: 

% ſragan biſhops may be ordained with the king's appro- 
i bation ; and the biſhop of London may ſend theſe, inſtead 


o of preſbyters, for his commiſſaries,” p. 21. If the Ame 


rican Preſbyterians and Independents, and their friends the 
Difſenters in England, are more jealous than they need be of 
the ſcheme of ſending biſhops to America, it is owing to the 
evident reluctance there is in the moſt moderate patrons of 
this ſcheme, to the Epiſcopal power being laid under any 
poſitive reſtraint or limitation, and to their expreſſing a de- 
fire of having that matter left entirely open; as well as to 
the conduct of the ſociety for propagating the goſpel, who ex. 
pend a great diſproportion of their revenues in countries wherꝭ 
Chriſtianity is already in a flouriſhing condition: with what 
other view than to proſelyte the inhabitants to Epiſcopacy, 
it ĩs difficult to ſay ; they employ a great number of miſſio- 
naries in the northern colonies, and very few comparatively 
in the ſouthern : I ſay the ſouthern epiſcopal provincer have 
been comparatively neglected. from the time that a few pres. 
byterian or independent miniſters in New-England = 
formed to the church, and came to England for orders ; 
defray the expence of whoſe ſettlement, as . in 
the colonies from whence they came, the ſociety came to a 
nESOLUT1ON * to ſuſpend complying with any other of the 


many tequeſts made them for the ſupply of _— _ 
6c u 
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Parliament, (and I cannot ſee, that the re- 


peal of the teſt would make any alteration 
in 


« churches upon ihe continent of America.” Abſtraft for 
1722, P. 46+ And from that period theſe colonies have been 
objegts of peculiar attention. It is natural for this conduct 
to create a jealouſy in the Preſbyterians and Independents in 
thoſe parts, of an undue ſpirit of incroachment in their epiſ- 
copalian brethren : eſpecially, as their miſſionaries are, many 
of them of the old jure di vino ſtamp, who think Epiſcopacy 
and the uninterrupted ſucceſſion, eſſential to the validity of 
religious ordinances, and to the Chriſtian as well as the mi- 
niſterial character: who declare, in the words of Biſhop Beve- 
ridge, that the apoſtolical line hath through all ages been 
« preſerved entire, there having been a conſtant ſucceſſion of 
« ſuch biſhops—as were truly and properly ſucceſſors to the 
« apoſtles by virtue of that apoſlolical impoſition of hands, 
« which being begun by the apoſtles, hath been continued 
% from one to another ever ſince their time down to us; by 
« which means, the ſame ſpirit which was breathed by our 
« Lord into his apoſtles, is together with their office tranſ- 
« mitted to their lawful ſucceſſors, the paſtors and governors of 
* our church at this time: (Beach's Calm and Diſpaſſionate 
Vindication of the Profeſſors of the Church of England, p. 5.) 
Who aſſert, that without this uninterrupted ſucceſſion, © there 
can be no miniſters of Chriſt,” p. 4. that the people's accep- 
tance with God depends upon it, p. 8. and that · if the power 
% was once loſt, none could renew it or begin a new ſucceſſion, 
« till Chriſt was pleaſed to ſend new apoſtles,” p. 6. and 
that could this point once be made clear, that this ſuc- 
* cefſion hath been interrupted, it would alſo prove > 
2 8 8 


nr 
in this reſpect) the upprehenfion of dar- 


ger from the Diſſenters being admitted to 
| ſuch 


« that Chriſt hath neglected to rode for ris cHurth in 2 
ie cafe fo eſſential to the very Being of it, norwithffaridiag 
« his having expreſsly promiſed to be ever with it to the end 
« of the world: — that if the ſucceſſion be once broken, and 
* the; power of ordination' once loſt, not all the men on 
1 earth —not all the angels in Heaven, without an imimediate 
Ge Nr from Chriſt, can reſtore it.“ Dr. T. B. Chand- 
A to the publick in behalf of the Church of Eng- 
— in America; publiſhed at New Vork 1767. A pamphlet 
now before me, wrote at the appointment and n to 
"the dirtRions of a coxnvenTiON of miffionaties, 'to promote 
the defign of ſending biſhops to America, 
pon theſe principles it is not at all ſurpriſing to find 
miſſionaries aſſerting, that . not only without any authority 
« from God or Man, from Church or State, but in defiance 
of both, were the New-England churches firſt ſet up.” 
Beach, p. 27. For they imagine, that the Church of Eng- 
land is, in virtue of the act of uniformity, eſtabliſned in the 
colonies; laying it down as a maxim, that * colonies tranſ- 
_ ** planting themſelves, carry the laws of their mother coun- 
" 1 try with them.“ Wetmore's Appendix to Beach's Vindica- 
tion, p. 63. A very different opinion from that of Biſhop 
| Gibſon expreſſed in a letter to Dr. Colman, May 24, 1735» 
that © the religious ſtate of New-England is founded in an 
1 equal liberty to all Proteſtants, none of which can claim 
| « the name of a national eſtabliſhment, or any kind of ſu- 
* « periority over the reſt.” Agreeably to a declaratibn ef the 
| Lords Juftices, in a letter to Governor Dunbar in che year 1725, 
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duch offices, as = few among = 
+be.qualifietl for, and likely to obtain 


that © there is no regular eſtabliſhment of any national or 
«« provincial church in theſe plantations.” Now it is but 
natural that miſſionaries of the prinejples heforementioned 
mould declare it to. be . the buſineſs. they are employed i 
to endeavour to proſelyte men from every ſect to the com- 
* munion of the eſtabliſhed church.“ Wetmore's Vindica- 
tion, p. 6. In which they do. but obey a ſtanding inſtruction 
of the ſoeiety, bat they frequently viſit their reſpec- 
tive pariſhioners, thoſe of their own communion, to keep 
© them-ſteady in the profeſſion and practice of religion, E 
40 taught in the church of England, and thaſe that Oppoſe 
«them, or diſſent from them, to tourined and reclaim 
ic them.“ 
1 may. now appeal to. any man of common 2 
hat impreſſions. ſuch. enormous claims advanced by the 
.miffionaries in the colonies, are likely to make upon their 
non · epiſcopal inhabitants; and whether they are not_calcu- 
lated: to raiſe in them incurable jealouſies of the growth. of 
-epiſcapalian or eccleſiaſſical power. It is very unhappy, if the 
. Jaciety, as the-Archbiſhop i intimates; p. 4- can procure . few 
* to go from hence, in the character of miſſionaries, but 
1 perſons of deſperate fortunes, low qualificatians, and bad 
* or doubtful characters; — a great part of whom,” ſaith he, 
« are Scotch'; and I need not ſay,” he adds, © what chance 
* there is, that epiſcopal — of chat country may be 


« diſaſfected to the government.?“ | 
For the quotations fram- Mr.“ Besch and Mr. Wetmore, and from Dr. 
* Colman's Life, I am iadebted to Mr; Hobart's Second Addzeſs to the em- 
«here of che Byifcopal Separation in New-Egylapd z 3 pamphlet publiſhed at 
„anton, 2751, G's Is 
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be entirely groundleſs. It is my firm opt- 
nion, that the repeal of the teſt would'be 
| a greater 


In what I have ſaid, I have no more deſign than the Arch- 
biſhop had, to fix an odium on the ſociety ; I wiſh both its 
conduct and its miſſionaries may in every reſpect be unex- 
ceptionable and honourable; and to that end, that thoſe 
members of it who are men of wiſdom and moderation, may 
be always diſpoſed to take that lead in its councils and deter- 
minations, which their numbers and influence muſt naturally 
give them, However, I could not, upon occaſion of this 
rhetorical attack of Dr. Burton, but think it very expedient 
juſt to point out ſome of the grounds of thoſe apprehenſions, 
which the ſcheme of ſending biſhops to America hath raiſed 
in the colonies. And J really think, in this ſtate of things, 
the Americans, thoſe eſpecially who are not of the Epiſcopal 
perſuaſion, may reaſonably expe& ſome ſtrong barrier, ſome 
effectual ſecurity, ſuppoſing biſhops ſent to America with ſpi- 
ritual characters only, againſt their aſſuming, or poſſeſſing 
afterwards, any degree of temporal authority. And unleſs 
this be done, the oppoſition of them and their friends here, 
to ſuch a deſign, is no proof that they are enemies to the li- 
berties of others, but only that they are willing to preſerve 
their own. 

What I have ſaid is on ſuppoſition, that the State interpoſes 
in ſending biſhops to America. But the Preſbyterians and 
Independents in thoſe parts apprehend, that if biſhops are 
ſettled among them by tbe State, it will deſtroy that equality 
which ſubſiſts, and which (notwithſtanding what Dr. Burton 
aſſerts to the contrary) they are willing ſhould ſubſiſt, between 
themſelves and the Epiſcopalians ; and will give the latter a 

fuperiority to all other denominations. They have no objec- 
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2 greater diſadvantage to the body of Diſ- 
ſenters, than to the eſtabliſhed church ; that 
it would rather diminiſh than increaſe their 
numbers. For, in general, men are not 
much inclined to ſhock all the principles on 
which they have ated ; and deſert a party 
with which they are connected, at once, 
on a lucrative motive; but they may be 
gradually ſoftened and relaxed in their prin- 
ciples, by the new connections into which 
the poſ. eſſion of publick offices would intro- 
duce them, by the influence of general cuſ- 
tom, and of what is eſteemed polite and 
faſhionable, and by the example of their 
ſuperiors, or of the majority ; provided they 
are not diſguſted and revolted by any unge- 
tion to the Epiſcopalians procuring themſelves biſhops, or 
perſons inveſted with a ſpiritual power of ordaining, confirm- 
ing and ſuperintending (as Dr. Chauncy of Boſton in his 
controverſy with Dr. T. B. Chandler expreſsly aſſerts) pro- 
vided they will be contented to ſtand ypon the foot, upon 
which they themſelves ſtand, of permiſſion and pratection, not of 
authority ; of toleration, not of a fate-eftabliſhment. And in- 
deed, if the State do interpoſe in ſettling biſhops in America, 
then, as I ſaid before, all circumſtances conſidered, ſome ef- . 
fectual ſecurity againſt their aſſuming, or being permitted. to 


aſſume, improper powers may in all reaſon be expeRed. 
O 3 nerous 
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nerous compulſion or reſtraint. In ſuch cis: 
cumiſtances,. no conſiderable numbers, if any, 
would be found mad enough to embark in 
the dangerous enterprize of overturning an 
_ eſtabliſhment, ſo well guarded and fenced 
by law, as that of the church ob England, 
and to which the nation hath- been ſo long 
accuſtomed. And provided, in any future 
time, ſhe ſhould be improved in her conſti- 
tution, in her publick forms, and ip the 
terms of conformity to her lay and winiſte- 
riah communion, there would be vo human, 
proſped, ſcareely s poſſibility, of ſhaking 
her foundations, ſhould any be inclined. to 
attempt it. For, the broader the baſis on 
which the ſtands, the ſtands the firmer. And 
therefore, comprehenſiye, not excluſive mea- 
ſures ſhould, in all prudence, be adopted 
and purſaed by thoſe who would approve 
themſelves her trueſt and beft, as well as 
warmeſt friends. | 

I, to all theſe confiderations, you ſhould 
oppoſe the deftraQtion of the eccleſiaſtical 
conſtitution, in the laſt century, by the ſec- 
taries: I | beg leave to obſerve, that the true 


23 cauſe, 
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cauſe, and at bottom the only cauſe, of the 
- overthrow of the church at that time, was, 
that her leading men and goyernors had been, 
in ſome. caſes the authors, and in others the 
inſtruments, of civil as well as eccleſiaſtical 
tyrangy. Fheir oppreſſions and perſecutions 
had been deeply felt by the puritans, who 
had ſome zeal for religion; and their flaviſh 
doctrines, and arbitrary meaſures, pernicious 
and fatal as they were to civil liberty, bad 
given fuch a turn to mens minds in ge- 
neral, as enabled ſame religious zealots, in 
conjundtion with the Scots, who inſiſted 
upon the deſtruction of Epiſcopacy before 
they would move to the aſſiſtance of the 
parliament when their affairs were. at a low 
ebb, to overturn the eccleſiaſtical conſtitu- 
tion. But what is the inference from hence ? 
that the permitting of the Diſſenters to en- 
joy the common rights of good ſubjects, 
would endanger the church a ſecond time? 
I think the reverſe ; that, as the tyranny of 
the church and ſtate proved, by a ſtrange 
concurrence of circumſtances, the ruin of 
both ; lenity, and ſome degree of the ſame 
| O4 magnanjmity 
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magnanimity in this caſe, which, you ſay, 
was diſcovered in the toleration, would, in 
this inſtance as well as in the former, tend 
to her eſtabliſnment and preſervation. For, 
as we ſee in fact, that every inſtance of it, 
which hath been hitherto exerciſed, hath 
had that effect; we have reaſon to conclude, 
that every further inſtance of it would un- 
doubtedly have the ſame. | 

Beſides, what ſecurity can be derived to 
the church from a man's now and then re- 
ceiving the ſacrament in it, for the ſake of 
a good place ? That is, I own, a mark of 
Bis Affection for the place; but very little, I 
am ſure, of his affection for the church; 
to which he may, notwithſtanding a com- 
pliance obtained by a bait ſo alluring, be 
{till a falſe friend, or a determined enemy. 

And, as there are theſe objections to a 
teſt in general, affecting Proteſtant Diſſen- 
ters; ſo there are ſome, I think, no incon- 
ſiderable ones, to the particular nature of 
the teſt by law appointed ; namely, that 
leading perſons to take the ſacrament with 
wrong views, who would not otherwiſe do 


5 it 
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it at all, and who have no proper notions 
of, and right diſpoſitions for it, it gives 
ground to conſider it as an abuſe of a ſa- 
cred ordinance, which was appointed for 
the ends of religion only, to temporal and 
worldly views and purpoſes ; and as a ſtrong 
temptation to hypocriſy : and though they 
are criminal who do not reſiſt it; yet, nei- 


ther are they innocent, who lay the ſnare 
in their way. 


1 am, Sir, Ge. 


LE T- 
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T will be found, I believe, that the 

obſervations which I have, occaſionally 
made upon the character of the Proteſtant 
Diſſenters are ſtrictly juſt : that their prin- 
Ciples are calculated to render them the firm 
and invariable friends of the civil conſtitu- 
tion of their country. You obſerve, that 
&« in all ages and countries civil and eccle- 
* fiaftical tyranny are mutually productive 
c of each other *. I think it muſt be 
equally true, that religious and civil liberty 
have a reciprocal influence in producing and 
ſupporting one another ; and accordingly 


Comment. vol. iv. p. 103. 


the 
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the Proteſtant Diſſenters are at leaft as kel 
as any, to be warmly and ſteadily attached; 
to both. I eannot furbear, therefore, taking 
notice, with rprize, of a paſſage in your 
chapter of Prexwmre, which, natwithſtand- 


ing I have endeavoured to put the moſt fa- 


vourable conſtruction upon it, I cannot re- 
concile to the fu ppofition of your having any 
talerable idea, what the principles are which 
generally prevail amongſt the Proteſtant Dil 
ſenters. After a very extraordinary pane- 
gyrick upon the church of England, and the 


clergy of her perſuation , of which I am 


not 


et is the glory of the church of England,” you fay, 
% as well as a ftrong preſumptive argument in favour of the 
% purity of her faith, that ſhe hath been (as her prelates 
on a trying occaſion once expreſſed it: Addreſs to Jam. IL 
« 1687.) in her principtes and praftice ever moſt un- 
** queſtionably loyal. The clergy of her perſuaſion, holy in 
* their doctrines, and unblemiſhed in their lives and con- 
«© yerfation, are alſo moderate in their ambition, and enter- 
0 tain juſt notions of the ties of fociety and the rights of 
civil government. As in matters of faith and morality 
* they acknowledge ne guide but the /criptures, ſo, in matters 
« of external polity and of private right, they derive all 
* their title from the civil magiſtrate ; they look up to the 
** King as their head, to the parliament as their lawgiver, 
f | « and 
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not inclined, in the leaſt, to diſpute the 
propriety, you give us a ſtriking contraſt in 
theſe remarkable words : © Whereas the 
« principles of thoſe who differ from them, 
« as well in one extreme as the other, are 
« equally and totally deſtructive of thoſe 
ties and obligations by which all ſociety 
« is kept together; equally encroaching on 
« thoſe rights, which reaſon, and the ori- 
« ginal contract of every free ſtate in the 
« univerſe, have veſted in the ſovereign 
« power ; and equally aiming at a diſtin& 
% independent ſupremacy of their own, 


« and pride themſelves in nothing ſo juſtly, as in being 
« true members of the church emphatically by law eſta- 
4c bliſhed. Whereas the principles of thoſe who differ,” c: 
It cannot be doubted, that a clergy ſo holy and moderate 
and unambitious, and ſo warmly attached to the scrryTuREs 
as their ONLY guide in matters of faith and morality, and to the 
civil magiſtrate in reſpe& to matters of external polity, will 
do their utmoſt to procure a reform of various particulars in 
their eccleſiaſtical conſtitution, diſcipline and worſhip ; and 
eſpecially a repeal of the twentieth article, by which the 
CHURCH is ſaid to have power to decree rites and ceremonies, 
and authority in matters of faith ; and likewiſe of the law, by 
_—— gk aſs 
_— are made judges of hereſy, 


c where 
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« where ſpiritual men and ſpiritual cauſes 
4 are concerned *.“ 


Popiſh 


Comment. vol. iv. p. 103. This paſſage being altered 
in the new edition, runs thus: Whereas the notions of eccle- 
« faftical liberty in thoſe who differ from them, as well in 
« one extreme as the other (for 7 here only ſpeak of extremes) 
« are equally and totally deſtructive, &c. What notions 
of eccleſiaſtical liberty the learned gentleman aſcribes to the 
church of Rome, I know not; unleſs by this phraſe he means 
that independence upon the ſtate, and that ſuperiority over 
it, which ſhe does indeed arrogate to her governors. But 
though this claim, as I have ſaid above, is inconſiſtent with 
the rights of civil government and the foundations of ſo- 
ciety ; yet the notions of eccleſiaſtical, or rather religious l- 
berty, amongſt the proteſtant Diſſenters are eſſentially dif- 
ferent. Liberty in their ſenſe is not a claim of power, much 
leſs of ſupremacy, as in the church of Rome: it is on the 
contrary a proteſt againſt all power in matters of religion, 
either in themſelves or others ; for they allow of no power 
but that of the civil magiſtrate. An obſervation, which is 
ſufficient to ſhew, that their notions of liberty do not inter- 
fere with any rights of ſociety or of civil government. 

By the parentheſis, which the author hath inſerted, © (for I 
« here only ſpeak of extremes)” I ſuppoſe he means to ſuggeſt, 
that in this paſſage he had not the Diſſenters directly in view, 
but the Anabaptiſts in Germany, and the Fifth-monarchy- 
men in England, and the like enthuſiaſts, in the laſt cen- 
tury. Nevertheleſs this very parentheſis confirms the appre- 
henſion, that he eſteems the principles of theſe enthuſiaſts 
to be only the extremes of the diſſenting principles ; that they 

are 
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Popiſh principles, undoubtedly; are ond 
extreme to which you here allude; and, 1 
Think, diſſenting principles, at leaſt when 
they are carried to their utmoſt length, muſt 
be the other. It is true, the examples, 
which you immediately produce in ſupport 
of this branch of your aſſertion, are of ſome 
enthuſiaſts both at home and abroad in the 
laſt century : The dreadful effects, you 
ifay, of ſuch a religious bigotry, hen ac- 
r tuated by erroneous principles, even of 
& the Proteſtant kind, are ſufficiently evi- 
et dent from the hiſtory -of the Anabaptifts 
e in Germany, the Covenanters in Scotland, 
« and that deluge of ſectaries in England, 
*« ho murdered their ſovereign, overturned 
'* the church and monarchy, ſhook every 
« pillar of law, juſtice, and private pro- 


are the ſame in kind, though not in degree, theſe enthuſiaſts 
having carried them to the atmoſt length. What follows 
therefore in this letter, to : hew the effential difference and 
-abfotate contrariety between the principles of the Difſenters 
:on the one hand, and the principles of theſe: Enthufiaſts and 
-of che Papiſts on the other, holds:equaly good againſt the 
paffage as it is now amended, as it did in its former 


Amate. 
bpetty, 


« perty, and moſt devoutly eſtabliſhed a 
« kingdom of the ſaints in their ſtead.” 
The only objection I think proper to 
make to the ſentiment ſuggeſted in this 
round and warm paragraph, is, that it can» 
not vindieate the univerſality of your con- 
fire on the principles of thoſe who, among 
Proteſtatits, differ from the church; unleſs 
upon ſuppoſition, that the principles of all 
Proteſtant Diſſenters are of the ſame nature 
and tendency with thoſe, which, being car- 
ried to an extreme by the Anabaptiſts in 
Germany, and the Fifth-monarchy-men in 
England, in the laſt century, produced very 
extravagant eonſequences. This conſtruc- 
tion offers itſelf ſo teadily, that, if it was 
not your intention to ſtigmatize the Diſſen- 
ters of the preſent age in any degree, but 
only ſome partieular enthuſiaſts of the laſt 
age both at home and abroad, it might 
ſurely have been expected, that ſome excep- 
tive or qualifying expreſſions ſhould have 
been inſerted in their favour. And after 
what you have ſaid of the modern Diſſen- 
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ters, in your Reply to Dr. Prieſtley, I hope 

this will be dene in future editions. 
In the mean time, as J apprehend this 
paragraph will be underſtood to intimate, 
that the Diſſenters hold principles unfriendly 
to ſociety, and to civil government; prin- 
ciples which, in the extreme, have produced 
the moſt fatal effects, both at home and a- 
broad; in juſtice: to them, (though not in 
oppoſition to you, if you really do not in- 
tend this cenſure for them,) I ſhall offer a 
few remarks, in order to ſhow, that the 
principles of the Diſſenters are entirely the 
reverſe, both of popiſh principles, and of 
thoſe enthuſiaſtic principles which you men- 
tion, and can never produce the dreadful 
conſequences to civil government which flow 
from either. | 
The church of Rome, indeed, aſſerts her 
own ſupremacy over the civil power, in 
every country . And accordingly ſhe de- 
mands 


This claim the church of Rome hath always advanced, 
and, wherever ſhe hath had opportunity, exerciſed ; without 
ever in a ſingle inſtance giving it up. Since the Reforma- 
tion, the times have been daily growing more unfavourable 


to the exerciſe of that enormous power, which formerly held 
the 
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mands an abſolute ſubmiſſion in alb her mem- 
bers, ſubverſive not only of the rights of a 

free 


the civil authority all over Europe in abſolute ſubjeQion and 
dependence. But the church, ever attentive to her favourite 
ſupremacy, ſtill takes every method to prevent its further 
depreſſion, and even to reſtore it, if poſſible, to its former 
glorious exaltation. With this worthy deſign, a- large folio 
volume, in Latin, in a ſmall type, was printed in England 
(without any name of place or printer) in the year 1753, (of 
which I have a copy now in my hands,) under the care of 
the Jeſuits, and the impreſſion ſent to Portugal, for the uſa 
of the ecclefiaſticks in that kingdom. It is intitled, Opuſ- 
culum-Theologico-Juridicum, de utroque Recurſu : in Judi» 
cem, ſcilicet, competentem et incompetentem : quinque li- 
bris diſtinctum: in quibus agitur, in lib. 1. De Recurſu ad 
Judicem competentem, puta ab Eccleſiaſtico ad Eccleſiaſti- 
cum, de ſzculari ad ſzcularem, vel ad Ecclefiafticum Sujt« 
riorem : in ado verò, De eodem ad Judicem ix courETEN-· 
TEM ; puta, ab EcclzstasTico ad SzcuLaria Terpus 
NALIA, c. So that, according to the doQrine which this 
book is intended to eſtabliſh, by an infinite number of rea- 
ſons and authorities (ſuch as they are) from the decrees of 
Popes, of councils, of the holy office of Inquiſition, and of 
numberleſs Romiſh canoniſts and caſuiſts, the civil power 
hath xzvex any controul over the ecclefaftical, but the c< 
clefiaftical aways over the civil. And even the power, aſ- 
ſumed and exerciſed by the Popes in the darkeſt ages, of de« 
poſing emperors, kings, and all other princes and magiſtrates, 
is explicitly aſſerted and maintained. This work, fo much 
adapted to promote the glory of holy church, is publiſhed 
: P under 
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free people, but of all the obligations of ſo- 
ciety, and the very foundations of civil po- 
lity. She claims an utter exemption of all 
eccleſiaſtical perſons, and of all their rights 
and poſſeſſions, from the juriſdiction and 
authority of the magiſtrate. But is there 
the leaſt ſimilarity to this, in the ſentiments 
of the Proteſtant Diſſenters? No, certainly. 
It is their opinion, I own, that the ma- 
giſtrate ſhould not expect, much leſs exact, 


under the patronage of the King of Kings : Sub Regis Regum 
patrocinio, omnibus Regibus, Principibus, ac Judicibus, 
tum Eccleſiaſticis, tum Sæcularibus, dicatum. The author 
the biſhop of Algarve: Autore Excellentiſſimo ac Reveren- 
diſimo D. Ignatio a S. Tereſia Portucalenſi, Excanonico 
Regulari S. Auguſtini Congregationis S. Crucis Collimbri- 
enſis, Archiepiſcopo Goano, Primate Orientis, Indiani Status 
ſemel, et iterum, Szculari Ex-gubernatore : Poſtea vero Ee- 
cleſiæ Algarbienſis Epiſcopo, et ejuſdem Regni Armorum 
Gubernatore. It is a performance calculated to free the vo- 
taries of Rome not only from the obligations of civil but of 
divine authority; furniſhing ſuch diſtinctions, evaſions, and 
deciſions, with regard to the moſt FLac1T10us and even un- 
NATURAL Crimes, as amply inſtruct men how to commit 
them, /alv4 conſcientid. Is not this aſtoniſhing, in modern 
times, in a man of letters, and, as I have been informed, 
polite and converkfible ? 


Tantum RRTILIOIO potuit ſuadere malorum! 
obedience 


rr 
obedience or ſubmiſſion in matters purely 
religious; and that, in things pertaining to 
conſcience, it is the duty of the ſubject to 
act upon the principle of the apoſtles and 
primitive Chriſtians ; that is, to * obey God 
« rather than men *.“ But then there is 
nothing in this ſentiment, in the ſmalleſt 
degree, inconſiſtent with cibil obedience: © ren- 
&« dering unto God the things which are 
God's,“ is nd objeQion to © rendering 
© unto Cæſar the things which are Cz- 
« ſar's . The Diſſenters are ſo far from 
ſetting up the ſuppoſed intereſts of religion, 
or, as you expreſs it, © ſpiritual men,” or 
* ſpiritual cauſes,” againſt lawful magiſtracy, 
or the peace and good order of ſociety, that 
they allow of the exemption of none from 
the authority of the civil magiſtrate ; hold- 
ing all to be equally under his juriſdiction; 
and that no plea of ſacred character, or of 
religion and conſcience, is to be admitted 
in bar to his procedure, in matters of a cri- 
minal, or merely civil nature. And as, in 


their opinion, it is his duty to protect all 


Ads v. 29. + Match. il. 21. AED 
31 good 


= SET r 


good ſubjes in the profeſſion of their reli - 
gious principles ; ſo, without any regard to 
their religious principles or profeſſions, he 
is to puniſh all offenders againſt the peace of 
fociety. Now, how is this © ſetting up an 
© independent fupremacy of their own, 
« where ſpiritual men and ſpiritual cauſes 
« are concerned?“ If, as they ſay, all men 
are to judge for themſelves, and act accord- 
ingly, in matters of faith and worſhip, and 
the ſalvation of their ſouls ; if, in theſe re- 
ſpects, they are not to controul, uſurp upon, 
and domineer over one another, and are at 
the ſame time to be all alile ſubjeF to the 
civil magiſtrate ; this appears to me to be ſo 
far from ſetting up an imperium in imperio, 
that it leaves no imperium, no ſupremacy, in- 
deed, no power at all, in ſociety, but that of 
the civil magiſtrate. Theſe principles, there- 
fore, can never iſſue in a diſtin indepen- 
dent ſupremacy of thoſe who profeſs them, 
whether ſpiritual men or others. The prin- 
ciples of the Papiſts, indeed, directly lead to 
and ſupport this ſupremacy: the principles 
of the Diſſenters are diametrically oppoſed 


to it. =. 


And 
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And as their principles are quite of another 
nature, another genius and complexion, 
than thoſe of the Papiſts; ſo are they, than 
thoſe of the enthuſiaſts whom you have 
mentioned. I know no Diſſenter on earth, 
who holds, that dominion is founded in grace, 
and that the ſaints muſt rule the world; ot 
any principles which have the leaſt tendency 

and aſpect towards ſuch a concluſion. On 
the contrary, they all to a man aſſert, that 
religion is ſo far from veſting in its profeſ- 
ſors a title to dominion, that it is no ex- 
emption from civil ſubjection. It is in mats 
ters of conſcience only, they apprehend, 
they ate alone accountable to God ; and 
that not ſo as to excuſe thereby any erimi- 
nal overt acts, inconſiftent with the peace of 
fociety : fee the magiſtrate muſt puniſh, 
from whatever principle they proceed, from 
any or none, and whatever plea of that ſort 
is offered in their favour. Some enthuſiaſts 
formerly, particularly thoſe you have cen- 
fured, made one compoſition of religion and 
politics; the Diſſenters, on the contrary, 


* them wholly diſtinct, as being of a 
* P 3 different 
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different nature, and relating to different 
purpoſes, and different intereſts; the one to 
the ſoul, the other to the body; the one to 
the preſent world, the other to the future. 
Theſe enthuſiaſts were ſtrenuous aſſertors of 
the monarchy of King Jeſus, that his king- 
dom was of this world: the Diſſenters 
zealouſly maintain, in conformity with reaſon 
and ſcripture, that Chriſt's kingdom is not 
* of this world *, and doth not at all inter- 
fere with the office of the magiſtrate ; who, 
in their opinion, is ſypreme oyer all perſons 
within his dominions, of whatever religion, 
of any or none. I will venture to affirm, that 
it is impoſſible to erect the ſyſtem of theſe 
enthuſiaſts, as a ſuperſtructure, on the prin- 
ciples of the Diſſenters, as a foundation, 
The principles of the latter are totally in- 
compatible with the whole ſcheme of the 
former, and of all others, moſt effectually 
overturn and deſtroy it. In a word, their 
principles, with reſpect both to church au- 
thority and to civil government, are pre- 


* John >vili, 36. 


giſely 


Err 
eiſely the ſame which the late Biſhop Hoadly 
advanced, and ſupported in an unanſwerable 
manner; doing thereby ſuch ſervice to the 
cauſe of true Proteſtantiſm, and of the royat 
ſucceſſion in the Houſe of Hanover, as will 
always be remembered with gratitude by 
the true friends of that auguſt family, and 
of the liberties of their country. 

I ſhall only add, in juſtice to Dr. Prieſt- 
ley, whom you call a willing critic, (I ſup- 
poſe, you mean one inclined to put not the 
moſt favourable conſtruction upon your ex- 
preſſions) that, I believe, every Diſſenter, 
Jam ſure, every one with whom I have con- 
verſed, who had read that page in your 
Commentaries, which contains a compa- 
riſon between the principles and the con- 
duct of the Papiſts and the Sectaries, un- 
derſtood you, in the moſt obnoxious paſ- 
ſage of all, in the ſame ſenſe in which he 
did; namely, as referring to the modern 
Diſſenters; and were perhaps as much of- 
fended with it as he was: I refer to that 
clauſe, wherein you ſay, « As to the Pa- 
piſts, their tenets are undoubtedly calcu» 
P 4 * lated 
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% lated for the introduction of all flayery, 
* both civil and religious ; but it may with 
te juſtice be queſtioned, whether the ſpirit, 
© the doctrines, and the practice of the 
t“ gectaries ARE better calculated to make 
* men good ſubjects *.“ 

I ſhall not ſcruple to affirm, that there 
are no better ſubje&s, and no better friends 
to the conſtitution of their country as a 
limited monarchy, defined and improved 
by the glorious Revolution, than the Pro- 


teſtant Diſſenters Þ : they pray for the con- 
tinuance 


Comment. vol. iv. p. 52. - 


+ «© The Diſſenters are ſincere well-wiſhers to the civil 
& part of our preſent happy eſtabliſkment ; and they are to 
« be eſteemed and loved for it,” ſaith the lain Abp. Secker, 
in his letter to Mr. Walpole concerning biſhops in America, 
P- 24» 25- Dr. Burton, the Archbiſhop's panegyriſt (in his 
Commentariolus Thomæ Secker, &c, p. 25.) hath given a 
different character of certain perſons, whom he ſtiles, Diſ- 
« ſentientium greges quidam :” After mentioning the Arch- 
biſkop's ſcheme of ſending biſhops to America, he adds: fre- 
munt tamen illico et tumultuantur Diſſentientium greges gui- 
dam irritabiles et pervicaces ; iidem in Republica Cives ſe- 
ditioſi, in Ecclefia Principatum adepti, Tyranni intolerabiles. 
Whether the author levels this inyeRive againſt the Preſ- 

. byterians 
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tinuance of the Proteſtant ſucceſſion in the | 
preſent illuſtrious royal family, and for the 


byterians and Independents in the colonies, or the Diſlenters 
at home, I will not be poſitive, If he means the Americans, 


they perhaps would tell him, that he hath groſsly * 
ſented both their civil and their religious principles, and 


would excuſe him on the ſcare only of that noble privilege, 
which Atticus allows all rhetoricians : Conceſſum eſt rheto- 
ribus ementiri in hiſtoriis, ut aliquid dicere poſlint argutius. 
Cicero de claris oratoribus, e. 11, But if he means the Diſ- 
ſenters, I am content to aſcribe it ſolely to his total igno- 
rance of their character; otherwiſe he would know, that ec= 
cleſiaſtical authority, and much more eccleſiaſtical tyranny, 
in the hands of either preſbyters or biſhops, is their entire 
averſion. As for ſedition, that charge, I think, is unjuſt 
even againſt their anceſtors the puritans ; who, in general, 
were not a whit more ſeditious, or more enemies to limited 
monarchy and lawful authority, than thoſe great patriots of 
the church of England, who at that time oppoſed the deſigns 
of an arbitrary court, and the dangerous incroachments of 
prerogative upon civil liberty. And as to their deſcendants, 
the modern Diſſenters, let his oracle the Archbiſhop be their 
compurgator; who had reaſon to know them better than his 
panegyriſt, as he was not only born of diſſenting parents, 
but received his education, together with the late excellent 
Biſhop Butler, in one of their academies, under a tutor 
(ons Mr, Jones,. as he is called in the late review of hig 
Grace's life and character, p. 2.) whoſe great learning and 


abilities would have been no little honour to either of our 
univerſities ; 


ST HH ENF THER YE 


ſalus regis et populi, in the words, and with 
the fervour, with which father Paul prayed 
for the Republick of Venice in his dying 
moments: Es TO PER PETVA! 

But I have done: you have promiſed to 
correct thoſe paſſages in your next edition; 
and I have no doubt, you will make that 
correction in ſuch a manner as will be en- 
firely ſatisfactory *. 

In thus addrefling you, Sir, I would not 
be thought to entertain a fondneſs for con- 
troverſy. I know full well, how ſeldom it 
is, that controverſies anſwer any valuable 
end, They often ſour and imbitter men's 
minds, and give a keenneſs and acrimony 
to their tempers ; beſides engroſſing a great 


univerſities : Circumſtances, by the way, which this gentle- 
man, in his great ingenuity and liberality of ſentiment, hath 
thought proper to paſs over in ſilence ; whether, becauſe be 
imagined, they would be a diſgrace to the Archbiſhop, or 
an honour to the Diſſenters, or both, I pretend not ta de- 
termine. | 


® The author hath left them opt in the laſt edition of the 
Commentaries. A degree of candor, worthy not only of ap- 
Plauſe, but of imitation ! 


deal 
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deal of time and attention, which moſt men 
may employ to much better purpoſes. I 
am ſo convinced of this, that nothing ſhould 
have engaged me to appear in the character 
of a polemical writer, even ſo far as I have 
now done, in laying before you, and the 
publick, the preceding remarks, if I had 
not been fully perſuaded, that ſome poſitions 
and ſentiments which you have adyanced, 
have an unfavourable aſpect (and the more 
ſo as coming from an author of your diſe 
tinguiſhed reputation) on the glorious cauſe 
of religious liberty: a cauſe nearly connected 
with, and of great importance to, the in- 
tereſts of truth, and the pry and future 
happineſs of mankind. 


Thus, Sir, have I freely, and I hope, 
inoffenſively, pointed out ſome of the ſup» 
poſed blemiſhes in your otherwiſe excel- 
lent and elaborate work ; which many, 
who have a great opinion both of the au- 
thor and' of his performance, wiſh to ſee 
eorrected. And, I am perſuaded, they will 
be ſo, as far as you ſhall be convinced 

3 they 
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they are yea! blemiſhes : Whether they are 
or not, mult be left, Sir, to your confide+ 
ration, and to the judgment of the impar- 
tial publick. | | | 


I am, 


with great reſpeQ, &c. 


PHILIII FURNEAx. 
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ADVERTISEMENT, 


T is proper the reader ſhould be ap- 

| prized, previous to the peruſal of the 
following argument and ſpeech, that in the 
year 1748, the Corporation of London made 
a by-law, with a view, as they alledged, 
of procuring fit and able perſons to ſerve 
the office of ſheriff of the ſaid Corporation ; 
impoſing for that end a fine of four hundred 
pounds and twenty marks upon every per- 
ſon who, being nominated by the Lord 
Mayor, declined ſtanding the election of the 
Common: hall; and fix hundred pounds upon 
every one who, being elected by the Com- 
mon-hall, refuſed to ſerve the office. Which 
ines they appropriated to defraying the ex- 
pence of building the Manſion-houſe: 

Many Diſſenters were nominated - and 
elected to the ſaid office, who were incapa- 
ble of ſerving; it having been enacted by 

the 
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the Corporation- act (13 Car. II. ſtat. 2. c. 1 5 
that no perſon ſhould be elected into any 
Corporation- offices, who had not taken the 
ſacrament in the church of England within 
a year preeeding the time of ſuch election; 
and ſeveral of them, accordingly, paid their 
fines, to the amount of above fifteen thou- 
ſand pounds, Some at length refuſed to 
pay their fines, apprehending they could not 
be obliged, by law, to fine for not ſerving 
an office to which they were, by law, un- 
eligible. The city, therefore, brought ac- 
tions of debt againſt them in a court of their 
own, called the Sheriffs Court, for the re- 
covery of thoſe fines. After many delays 
the cauſe came to a hearing in the caſe of 
Allen Evans, Eſq; and judgment was given 
for the Plaintiff in September 1757. The 
Defendant Evans brought the cauſe before 
the Conrt of Huſtings, another city-court, to 
which an appeal lay; and the judgment was 
there affirmed by the Recorder in the year 
1759. The Defendant then, by writ of er- 
ror brought the cauſe before the Court of 
Judges Delegates, called the Court of St. 
1 Martin's 
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Martin's : the delegates were Lord Chief 
Juſtice Willes, Lord Chief Baron Parker, 
Mr. Juſtice Foſter, Mr. Juſtice Bathurſt, 
and Mr. Juſtice Wilmot, Lord Chief Juſ- 
tice Willes dying before judgment given, 
the reſt of the delegates delivered their 
opinions ſeriatim, July 5, 1762, and unani- 
mouſly reverſed the judgment of the She- 
riff's Court and Court of Huſtings. On 
this occaſion the following excellent argu- 
ment of Mr. Juſtice Foſter was delivered, 
The Corporation then by writ of error 
brought the cauſe before the Houſe of Lords, 
when all the judges, who had not fat as 
delegates, except Mr. Juſtice Yates who was 
ill, gave their opinions ſeriatim, Feb. zd 
and 4th, 1767, upon a queſtion put to them 
by the Houſe. After which Lord Mansfield 
in his place as a peer, made the juſtly-admired 
ſpeech, which is here publiſhed ; concluding . 
it with moving, that the judgment be af- 
firmed ; which was done immediately with- 
out any debate, or a diſſentient voice, 
This was a cauſe of great expectation ; it 
was intereſting to the Diſſenters not only 


"0 in 


226 ADVERTISEMENT. 


in London, but in every Corporation in the 
kingdom; ſince they might, any of them, 
follow the ſteps of the city of London; make 
a by-law to fine thoſe who refuſed to ſerve 
Corporation-offices, under pretence of pro- 
curing fit and able perſons ; and then chooſe 
Diſſenters who had not taken the ſacra- 
ment at church within a year preceding the 
time of ſuch election, to any number they 
thought proper ; who, provided the city of 
London had ſucceeded in this leading cauſe, 
would have had the alternative, of ſubject- 
ing themſelves to a proſecution and to heavy 
penalties, if they ſerved the office under the 
incapacity incurred by the Corporation- act; 
or of paying their fines, to any amount the 
Corporation ſhould think fit to impoſe. 

In the argument upon this cauſe, the ex- 
tent and influence of the Act of Toleration, 
and whether it aboliſhed the crime as well 
as the penalties of nonconformity, came un- 
der conſideration: which is directly in point 
to the ſubject of my firſt letter. 

I have had an opportunity of peruſing 
copies, taken in court, of the arguments of 
. Mr. 


ADVERTISEMENT. 227 


Mr. Juſtice (now Lord Chief Juſtice) Wil- 
mot, Mr. Juſtice Bathurſt, and Lord Chief 
Baron Parker; who, together with Mr. 
Juſtice Foſter, compoſed the Court of Judges 
Delegates. Their reſpective arguments con- 
tain very judicious and pertinent obſerva- 
tions and cogent reaſonings, in ſupport of 
the unanimous judgment given for the De- 
fendant ; and they all aſſert the influence and 
operation of the Toleration-a& in the ex- 
tent in which J have pleaded for it, as re- 
moving the crime as well as penalties of non- 
conformity. Mr. Juſtice Wilmot ſays, It 
« hath taken away both the reatum et pæ- 
% nam:“ and * that it is no greater offence 
* in the Defendant not to have received the 
« ſacrament according to the rites of the 
« church of England, than it is not to be 
ce worth fifteen thouſand pounds :” the qua- 
lification for the office of ſheriff, Mr. Juſtice 
Bathurſt ſays, © The Defendant's diſability 
% was occaſioned by a voluntary omiſſion, 
« but not default, unleſs it was his duty to 
© receive the ſacrament.” And, © if the 
*« Defendant is not by any law obliged to 

Q 2 receive 
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« receive the ſacrament annually, he is guilty 
« of no default in omitting to do it. Here 
« the Defendant, by bringing himſelf with- 
« in the toleration- act, ſhews it was not his 
« duty to receive the ſacrament.” And 
whereas it was objected, That this aver- 
c ment of Mr. Evans, that he could not 
&© take the ſacrament according to the rites 
« of the church of England, could not avail 
« him: that it could only be known to the 
« Searcher of all hearts, and the contrary 
could not be proved ;” Lord Chief Baron 
Parker replies, that Lord Chief Juſtice Holt 
te inLarwood's caſe was of a different opinion; 
&« the plea was diſallowed for want of that 
« averment. The contrary may be proved, 
&« by his having accepted a profitable office 
* requiring that qualification, or by other 
« circumſtances, ſhewing that he really had 
* no ſuch ſcruples. But if no evidence can 
« be given of that inſincerity, he ought to be, 
* and is excuſed by law.” But though theſe 
learned judges all agreed in the opinion con- 
cerning the toleration- act, that it aboliſhed 
the crime of nonconformity as well as the 

g | penalty, 
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penalty; yet none of them gave their reaſons 
for it ſo fully as Mr. Juſtice Foſter: on 
which account his Argument is more appo- 
ſite to my particular purpoſe than that of 
any other of the Judges Delegates. And 
beſides arguing this point in a very convincing 
manner, he hath likewiſe given a maſterly 
expoſition of the 12th ſection of the Corpora- 
tion- act, in which Lord Chief Baron Parker 
declared his concurrence with him: and on 
theſe two points the merits of the cauſe prin- 
cipally depended. 

When the Judges delivered their opinions 
in the Houſe of Lords, they were naturally 
led, by the wording of the queſtion which 
the Houſe put to them on the motion of 
Lord Mansfield, into a particular conſidera- 
tion of the meaning of the Toleration-aQ ; 
and the ſubſtance of what was then ſaid (to- 
gether with ſome excellent obſervations and 
reaſonings which were peculiar to himſelf) 
may be ſeen to very great advantage in the 
Speech of that Noble Lord which is here 
preſented to the world. 

There is one remark which it may be 
proper to make, that whereas in Larwood's 


Q 3 caſe, 


230 ADVERTISEMENT. 


caſe, the Court of King's Bench would not 
admit his allegation that he was a Diſſenter, 
becauſe it was made in his rejoinder, and 
not in his plea; ſo that his rejoinder was a 
departure from his plea; and the Court 
could not take notice of the Toleration- 
act unleſs it was pleaded, becauſe it was 
a private ſtatute : one of the learned Judges 
in the Houſe of Lords, obſerving upon this, 
declared his opinion, that the Court deter- 
mined wrong in Larwood's cafe, the Tole- 
ration- act not being a private, but a publicł 
ſtatute. And for this he aſſigned the fol- 
lowing reaſons: that there is no diſtinction 
between a publick and a private ſtatute in 
point of authority, but only of notoriety 
and univerſality. Now the Diſſenters were 
a body of people well known in the 
kingdom, and even mentioned in ſeveral 
acts of parliament, and had publick ſtatutes 
enacted againſt them before the Toleration- 
act, which were repealed by that act; and 
therefore it ſhould in all reaſon be conſidered 
as a publick act: Eſpecially, as in reality it 
virtually affects all perſons in the kingdom, 

1 ſetting 
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ſetting them at liberty, and giving them a 
legal right to become Nonconformiſts, if 
they are ſo diſpoſed. And the preamble to 
the act mentions another conſideration as 
the deſign of the legiſlature in paſſing it, 
which is of the moſt publick nature, and of 
univerſal influence: It faith, * Foraſmuch 
as ſome eaſe to ſcrupulous conſciences in 
e the exerciſe of religion, may be an ef- 
* fectual means to unite their Majeſties pro- 
* teſtant ſubjects in intereſt and affection: 
« Be it enacted,” &c. Now is it poſſible 
to conceive, that an act, which related to a 
body of people at that time ſo well known 
as the Diſſenters, which repealed ſeveral pub- 
lick ſtatutes, which gives liberty of diſſent 
to every one who chooſes to avail himſelf of 
it; and which was deſigned to unite all pro- 
teſtant ſubjects in intereſt and affection; is 
it poſſible to conceive, that this can be a 
private act? If ſo, by what criterion can we 
diſtinguiſh between private acts and publick 
ones? But to return: 

The authenticity of the copy, here pub- 
liſhed, of the argument of that upright and 
able lawyer, the late Mr, Juſtice Foſter, will 
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appear from the following letter of his wore 
thy Nephew ; and whatever be the defect: 
of my own performance, to which that 
gentleman is very partial ; and of how little 
advantage ſoever the publication of it may 
be to the world, I reckon it no inconſider- 
able one to myſelf, that it hath procured me 
the acquaintance and friendſhip of Mr, 
Dodſon. 


APPEN.- 
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APPENDIX. No. 1. 


A Letter from Micuazr Dopsox, Big; 
to the AuTHoR. 


REVEREND SIR, 


Admire the letters which you have ad- 

dreſſed to the Honourable Gentleman 
to whom the world is indebted for the ce- 
lebrated Commentaries on the laws of Eng- 
land, and think that you have very clearly 
proved in the firſt letter, that ſuch of the 
Diſſenters as comply with the terms of the 
toleration- act, are not in the eye of the law 
guilty of any crime by reaſon of their non- 
conformity. But though the obſervations 
which you have made for this purpoſe ſeem 


to be abundantly ſufficient, yet I preſume 
that 
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that it will be agreeable to you to ſee the 
argument of the late Mr. Juſtice Foſter, in 
the cauſe between the city of London and 
the Diſſenters, as delivered by him at Guild- 
hall in July 1762, when the judges. dele- 
gates gave judgment for Mr. Evans the plain- 
tiff in error; and I now ſend it to you ex- 
actly copied from his own notes, at the ſame 
time giving my conſent to the publication of 
it in an appendix to your letters. 


I am, with great reſpect, 


Reverend Sir, 


Your moſt obedient humble ſervant, 


Clifford's Inn, 
— 4 Micnyatgr Dopson. 


Mr. 


& PICKIENIENIEL: 


Mr. JusTice FosTrer's Argument in the 
Caſe of ALLEN Evans, Ei; againſt Sir 
TromMas HARRISON, Chamberlain of 
London. 


HE merits of the caſe will turn on 
the Corporation and Toleration- acts 
taken together. One works a diſability on 
the part of the plaintiff in error; the other 
ſhews that this diſability doth not ariſe from 


any criminal neglect in him. The Corpo- _ 


ration- act * prohibits the election of Non- 
conformiſts; the Toleration- act + renders 
nonconformity no longer a crime. 

The intention of the legiſlature in framing 
the Corporation- act was to exclude all Non- 
conformiſts from corporation offices. The 
preamble after a ſhort mention of the late 
troubles goes on and ſaith, To the end 
« that the ſucceſſion in ſuch corporations 
* may be moſt probably perpetuated in the 


* 13 Car. I. ſtat. 2. c. 1. TI W. & M. ſeſſ. % c. 18, 
| | Fc hands 
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« hands of perſons well- affected to his ma- 
« jeſty and the eſtabliſhed government 
« and for the preſervation of the publick 
«« peace both in church and ſtate, Be it 
« enacted,” &c. 

This excluſionwas to be effected two ways, 
The firſt was by removing all Nonconfor- 
miſts who were then in office or ſhould 
come into office before the 25th of March 
1663. The ſecond, by providing againſt the 
admiſſion of them for the future. 

With regard to thoſe then in office com- 
miſſioners are appointed with extraordinary 
powers, powers new and unknown to the con- 
ſtitution, which nothing but the moſt urgent 
neceſſity, real or imaginary, could have juſti- 
fied. For they were impowered among other 
things, at their will and pleaſure to remove 
all corporation officers tbey ſhould deem it 
expeaient for the publick ſafety, and at their 
will and pleaſure to fill up all vacancies oc- 
cafioned by ſuch removals or otherwiſe. 

This commiſſion expired on the 25th of 
March 1663. And it is obſervable, that 
during this commiſſion no mention is made 


of 
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of the Sacramental Qualification. The well- 
known zeal of the commiſſioners, men 
picked and choſen for the purpoſe, with re- 
gard to the excluſion of Nonconformiſts 
who had been rendered very odious, made 
an expreſs proviſion for that * need- 
leſs as to them. 

But when elections were to return into 
their old channel, ſubject only to charter 
and cuſtom, it was thought neceſſary to put 
electors, whoſe zeal in the cauſe might by 
time and a change of circumſtances be a- 
bated—it was thought neceſſary to put 
them under a new reſtraint; and to make 
this reſtraint perpetual. This is done by the 
12th ſection of the act: Provided allo 
« and be it enacted, that from and after 
e the expiration of the ſaid commiſſion, no 
“ perſon or perſons ſhall for ever hereafter 
© be placed, elected or choſen in or to any 
« the offices or places aforeſaid, that ſhall 
% not have within one year next before ſuch 
« election or choice taken the ſacrament 
„ of the Lord's Supper according to the 
« rites of the church of England; and that 
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« every ſuch perſon and perſons ſo placed, 
tc elected or choſen, ſhall likewiſe take the 
&« aforeſaid three oaths, and ſubſcribe the 
« ſaid declaration at the ſame time when 
te the oath for the due execution of the ſaid 

e places and offices reſpectively ſhall be ad- 
« miniſtered ; and in default hereof, every 
« ſuch placing, election and choice is here- 
« by enacted and declared to be void.” 

This clauſe conſiſts of two Branches in- 
dependent and unconnected with each other. 

The firſt regards the perſons having the right 
and power of eledion and nomination to 
corporation- offices: The ſecond, the candi- 
dates alone. 

The firſt is, in my opinion, prohibitory 
on the Electors; it lays a reſtraint upon 
them in the exerciſe of their ancient right 
and diſcretionary power in the matter of the 
election, and confines them to perſons con- 
forming to the eſtabliſiment in the manner 
preſcribed by the act. No perſon not pre- 
viouſly qualified as the act dires, ſhall for 
ever hereafter be elected. What is this but 
ſaying, That no corporation having the right 
of 
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of election ſhall for ever hereafter elect any 
perſon not ſo previouſly qualified? 

The ſecond Branch of the clauſe regards 
only the Candidate, and upon a ſuppoſition 
that he may have been eligible and actually 
elected, requires ſomething - further to be 
done by him, the taking and ſubſcribing the 
three oaths and declaration ; and in default 
hereof declares the election void. 

I therefore do not found my opinion on 
this branch of the ſtatute, but on that which 
prohibits the election of perſons not pre- 
viouſly qualified. For in true grammar and 
plain conſtruction what is the meaning of 
the words, in default hereof the election ſball 
be void ? In default of what? Plainly in de- 
fault of ſomething required by the act to be 
done by the candidate after his election; 
not in default of what this act doth not re- 
quire of him. 

I ſay what this act doth not require; for 
though it ſhould be admitted that the Ru- 
brick did injoin conformity in the inſtances 
therein mentioned, yet ſtill in the conſtruc- 
tion of the words, in default hereof, as they 
ſtand 
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ſtand in this clauſe, we muſt confine our- 
ſelves to thoſe duties which 74is act alone 
doth require. 

I return now to the firſt Branch of the 
clauſe. If it be prohibitory on the Electors, 
as I think it is, the conſequence will be, 
that if they having due notice of the inca- 
pacity of the candidate, will proceed to elect 
a perſon declared by the ſtatute not eligible, 
this ſhadow of an election will be a mere 
nullity; as being made in contravention to 
the ſtatute, a contravention on the part of 
the electors wilful, open and undiſguiſed. 

In the preſent caſe it muſt be admitted, 
that the electors had due notiee of the in- 
capacity of the Defendant in the action, 
ſince he in his plea avers it, and the Flain- 
tiff hath not put it in iſſue. 

This being ſo, it will, I think, be im- 
poſſible to maintain that a right of action 
can accrue to the Corporation from a pro- 
cieeding prohibited by the ſtatute, and con- 
ſequently null and void from the begin- 
ning. 


In 
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In the caſe of the Mayor of Guildford 
againſt Clarke * the Court held, That to 
* make a default in the Defendant there 
& muſt have been an election antecedent; 
* and that the election of ſuch an one as 
* the Defendant zs IS. provibited by the 
ic flatute.” 

Thus the caſe ſtands with mane to the 
Corporation, 

On the other hand, whe is the 2 of 
the Defendant ? he is now called upon un- 
der a penalty to uſurp an office upon the 
Crown, which uſurpation will ſubject him 
to a criminal proſecution and to a heavy 
puniſhment. Strange dilemma this ! You 
ſhall, faith the Plaintiff in the action, uſurp 
upon the crown, or forfeit the penalties of 
the By-law. Can the By-law purge the 
uſurpation ? It cannot. And can it at the 
fame time oblige the Defendant, conſcious 
of his own incapacity, and apprized of the 
danger of the uſurpation, to venture on it ? 
I think not. 


22 Vent. 247, 248. 
R It 
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It hath been ſaid, that all Corporations 
have a right to the ſervice of their members, 
They certainly have this right under proper 
limitations, but till it is a right ſubje& to 
the controul of the Legiſlature, and in the 
matter of the election they muſt ſubmit to 
ſuch regulations and reſtraints as the ſtatuto 
hath laid on them. 

It hath been ſaid, Shall perſons who live 
in open contempt of all Goſpel Inſtitutions 
ſhelter themſelves under this Act? It is ſuffi» 
cient at preſent to ſay, that their caſe was 
not in the contemplation of the Legiſlature 
at the time this Act was made, and conſe- 
quently the Act cannot be extended to them, 
The Act was plainly levelled at perſons of a 
quite different character; I mean the Pro- 
teſtant Nonconformiſts. 

Beſides, the Defendant dath not take 
ſhelter under the idle excuſe which the ob- 
jection puts into the mouths of Debauchees 
and Unbelievers; but having pleaded the 
Toleration- act, which will be conſidered in 
its proper place, he ayers, that he doth not 
live in the negleR of Goſpel Qrdinances, 

though 
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though he entertains ſome ſcruples touching 
the mode of adminiſtration in the Eſtabliſhed 
Church; and he hopes the Act of Toleration 
hath diſpenſed with conformity in that re- 
ſpect. 

A great deal hath been ſaid touching the 
diſtinction between Acts and Proceedings, 
void in themſelves and only voidable; and 
touching the conſtruction of Statutes declar- 

ing certain proceedings void. 

The anſwer I ſhall at preſent give to 
what hath been ſaid on that head is, that 
the point now in queſtion will not turn on 
that branch of the ſtatute which declares 
the election void, but upon that which ab- 
ſolutely prohibits it, and conſequently ren- 
ders it a mere Nullity. If I am right in this, 
nothing that hath been urged upon the head 
of void and voideble will be applicable to 
the preſent caſe. | 

It hath been ſaid, that the conſtruction 
now contended for is over- partial to Diſſen- 
ters, it excuſeth them from offices of Bur- 
den, But doth it not at the ſame time ex» 
clude them from all offices attended with 

R 2 | Honour 
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Honour and profit? And it would ſound ex- 
tremely harſh to ſay, that the ſame law 
which, for the reaſons given in the pream- 
ble, excludes them from the one, as perſons = 
unworthy of publick truſt, hath till left them 
liable to the other, be the truſt that attends 
the office what it may, The Shrievalty is 
indeed an office of burden, but we all know 
that it is likewiſe an office of great impor- 
tance and ſignal truſt. 

It was ſaid in Larwoad's caſe *, and I 
believe it had great weight with thoſe Judges 
who thought him liable to ſerve the office, 
that no man can by his own plea diſable 
himſelf, or excuſe one fault by another. 

It is ſufficient on the preſent occaſion to 
ſay, that Larwood's caſe totally and ſub- 
ſtantially differs fram the preſent, Larwood 
had not properly pleaded the Toleration-act, 
and therefore could not take advantage of it. 
The preſent Defendant hath properly pleaded 
it, and ſhewn himſelf intitled to the benefit 
of it. 


® Reported in 4 Mod. 269. 12 Mod, 67. 1 Ld, Raym. 29- 
Salk, 167. and other books, 
And 
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And he doth not plead it in order to ex- 
cuſe one fault by another, but in order to 
ſhew that the Rubrick which requires all 
perſons to communicate with the Eſtabliſhed 
Church three times at leaſt in the year, is 
not now obligatory on him. The Tolera- 
tion- act, he ſaith, hath taken away the force 
and effect of the Rubrick with regard to him. 
Whether it hath or hath not done this re- 
mains to be conſidered. And I am clearly 
of opinion with my Brothers who have 
ſpoken before me, that it hath, 

This opinion I ground not barely on ſome 
particular branches of the Act, but likewiſe 
on the Spirit and general Frame and Tenour 
of it. 

It is not to be conſidered merely as an act 
of connivance and exemption from the pe- 
nalties of former laws; it doth, in my opi- 
nion, declare the publick worſhip among 
Proteſtant Diſſenters to be warranted by Law, 
and intitled to the publick Protection. 

It no leſs than four times, upon different 
occaſions, ſpeaks of the religious worſhip 


practiſed among them as a mode of worſhip 
R 3 permitted 
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permitted and allowed by that Act. What is 
this but ſay ing, that it is warranted by Law? 
The Magiſtrate may ſometimes connive 
where he cannot puniſh or reform ; but 
what the Legiflature permits, allows and 
takes under its protection, ceaſeth from that 
moment to be an offence. 

When it enforceth former laws made for 
obliging all perſons to reſort to divine ſer- 
vice on the Eord's Day, the attendance. up- 
en divine worſhip among the Diſſenters is 
made equivalent to their attendance at the 
Churches eſtabliſhed by Law. 

With regard to the fpecial penalties in- 
flicted by the Act upon perſons maliciouſly 
and contemptuouſly diſturbing publick wor- 
ſhip, the places for religious worſhip among 
Proteſtant Diſſenters are expreſly put upon a 
level with Cathedrals, Pariſh-churches, and 
Chapels. I ſay, with regard to the ſpecial 
penalties of this AR, they are put upon a 
level. For though perfons diſturbing the 
publick worſhip in the Eſtabliſhed Church 
may be liable to proſecutions of another 
kind, yet with regard to the penalties in- 

flicted 
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flicted by this Act diſſenting meeting-houſes 
and pariſh churches ſtand upon the ſame 
foot. | 
And perſons officiating as Teachers or 
Preachers in their congregations are exempt- 
ed from ſerving on Juries and executing 
publick offices in as full a manner, and I 
preſume upon the fame principles, as the 
eſtabliſhed Clergy are exempted by the com- 
mon law. 
_ Beſides; let the Toleration-a&t be con- 
ſidered barely as exempting Proteſtant Diſ- 
ſenters from the penalties of all former laws 
inflicted fng/y on account of their noncon- 
formity. In this light at leaſt it muſt be 
conſidered, And conſidered in this light, it 
will be very difficult to conceive that the 
Legiſlature intended to leave them ſtill open 
to eccleſiaſtical cenſures for not complying 
with this Rubrick. 

Thus much I thought proper to ſay touch- 
ing the general frame and apparent inten- 
tion of the Toleration- act. But the point 
will not ſtand upon inferences and conclu- 


ſions drawn from the ſpirit and frams of the 
R 4 Act. 
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Act. It expreſsly provides that they ſhall 
not be proſecuted in any Eccleſiaſtical Court 
for or by reaſon of their nonconformity to 
the church of England. 

It may be eaſily ſhewn that all proſecu- 
tions founded on the Rubrick were carried 
on in the eccleſiaſtical courts, and not elſe- 
where: conſequently a perſon intitled to the 
benefit of this Act, is not now obliged to 
conform to the Rubrick. 

I conclude therefore that the Corpora- 
tion- act being prohibitory on the Electors, 
every election made in contravention to it 
with notice of the incapacity of the Candi- 
date, and of his legal excuſe founded on 
the Toleration- act, is a mere nullity. And 
that the Act having diſpenſed with the De- 

fendant's conformity to the Rubrick, the 
judgment againſt him muſt be reverſed. 
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Houſe of Lords, Feb. 4, 1767. 
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Cavss between the City of Lonpox and the 
DISSENTERS. 
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1t is proper, as an Introduction to the follow= 
ing Speech, to prefix the Queſtion which the 
Houſe of Lords put to the Judges; as alſo 
their Opinions upon it: A Queſtion, whicÞ 
the Noble Lord who moved it hath worded 
with ſuch precifion, that it is hardly poſſible 
the point on which the Cauſe turns, ſhould 
be miſtaken on any future occaſion. 


Exrxacr from the Journars of the 
Hovssz os LokDs. 


Die Jovis 22 Januarii 1767. 


—— — Ouncil (according to 
Evans. order) were called 


in to be further heard in the caufe upon 
2 writ of error brought into this Houſe, 
wherein the Chamberlain of the city of 
London is Plaintiff, and Allen Evans, Eſq; | 
Defendant : And the council for the Defen- 
dant having been heard ; as alſo one council 
for the Plaintiff by way of reply ; the coun- 
cil were directed to withdraw. 
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And it being propoſed, That the Judges 


be directed to deliver their opinions upon 
the following Queſtion : 


Q. Whether upon the facts alia by 
the pleadings in this Cauſe, the De- 
fendant is at liberty, or ſhould be al- 
lowed to object to the validity of his 
election on account of his not having 
taken the ſacrament according to the 
rites of the church of England within 

a year before, in bar of this action? 


The ſame was agreed to, and the ſaid 
Queſtion was accordingly put to the Judges. 

Whereupon the Judges deſiring ſome time 
might be allowed them for that purpoſe; | 


ORDERED, 


That the further OR of the faid 
Cauſe be adjourned till Tueſday next; 
and that the Judges do then attend to 
deliver their opinions upon the ſaid 


Queſtion, 
Die 
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Die Martis 27 Januarii 1767. 

The Order of the day being read for the 
further hearing of the Cauſe wherein the 
Chamberlain of the city of London is Plain- 
tiff, and Allen Evans, Eſq; is Defendant, 
and for the Judges to deliver their opinions 
upon the Queſtion propoſed to them on 
Thurſday laſt; the Lord Chancellor ac- 
quainted the Houſe, That the Judges differed 
in their opinions, and that they deſired, that 
further time might be allowed them for giv- 

ing their opinions upon the ſaid Queſtion. 


ORDERED, 


That the further hearing of the ſaid Cauſe 
be adjourned to this day ſevennight; 
and that the Judges do then attend to 
deliver their opinions upon the ſaid 
Queſtion, 


Die Martts 3 Februar 1767. 

The Order of the day being read for the 
further hearing of the Cauſe upon the writ 
of error, wherein the Chamberlain of the 
city of London is Plaintiff, and Allen Evans, 
Eſq; is Defendant, and for the Judges to 
| 5 deliver 
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deliver their opinions upon the Queſtion pro- 
poſed to them on Thurſday the 22d day of 
January laſt; the Lord Chancellor acquainted 
the Houſe, That the Judges differed in their 
opinions; and thereupon they were directed 
to deliver their opinions ſeriatim, with their 
reaſons. 


Accordingly, 

Mr. Juſtice Hewitt was heard, and gave 
his reaſons, and concluded with his opinion, 
That the Defendant is at liberty, and ſhould 
be allowed to object to the validity of his 
election, on account of his not having taken 
the ſacrament according to the rites of the 
church of England within a year before, in 
bar of this action. 

Mr. Juſtice Aſton heard, and was of the 
ſame opinion, and gave his reaſons. 

Mr. Baron Perrott heard, and gaye his 
reaſons, and concluded with his opinion, 
That the Defendant is not at liberty, nor 
ought to be allowed to object to the validity 
of his election on account of his not having 
taken the ſacrament according to the rites 

2 of 
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of the church of England W 
before, in bar of this action. 

Mr. Juſtice Gould heard, and was of the 
ſame opinion as Mr, Juſtice Aſton, and gave 
his reaſons. 


0 R DERED, 

That the further conſideration of the 
ſaid Cauſe be adjourned till to-mor- 
row; and that the Judges do then at- 
tend, 


Die Mercurii 4 Februarii 1767, 

The Order of the day being read for the 
further hearing of the Cauſe upon the writ 
of error wherein the Chamberlain of the 
city of London is Plaintiff, and Allen Evans, 
Eſq; is Defendant ; and for the Judges to 
attend. 

Mr. Baron Adams was heard, and gave. 
his reaſons, and concluded with his opinion, 
That the Defendant is at liberty, &c. 

Mr. Baron Smythe heard, and was of the 
fame opinion, and gave his reaſons, 


Mr. 
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Mr. Juſtice Clive heard, and was of the 


fame opinion, and gave his reaſons. 
Thus far the Journals, 


As ſoon as the Judges had given their 
opinions, Lord Mansfield made the — 
ing Speech. 


— 


Lora 


Lord MaxsrIxID'r Speech in the Houſe of 
Lords, in the Caſe of the Chamberlain of 
London againſt ALLEN Evans, Eſq; 


My LorDs, 
8 I made the motion for taking the 
opinion of the learned Judges, and 
propoſed the queſtion your Lordſhips have 
been pleaſed to put to them ; it may be ex- 
pected, that I ſhould make ſome further 
motion, in conſequence of the opinions oy 

have delivered. 

In moving for the opinion of the 8 
I had two views: The firſt was, that the 
Houſe might have the benefit of their aſ- 
ſiſtance, in forming a right judgment in this 
cauſe now before us, upon this writ of error: 
The next was, that, the queſtion being ful- 
1y diſcuſſed, the grounds of our judgment, 
together with their exceptions, limitations, 
and reſtrictions, might be clearly and cer- 
tainly 9 as a rule to be followed here- 
8 aſter, 
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after, in all future caſes of the like nature: 
And this determined me as to the manner 
of wording the queſtion, How far the 
Defendant might, in the preſent caſe, be 
« allowed to plead his diſability in bar of 
* the action brought againſt him?“ 

The queſtion, thus worded, ſhews the 
point ypon which your Lordſhips thought 
this cauſe turned; and the anſwer necefla- 
rily fixes a criterion, under what circum>-/ 
ſtances and by what perſons ſuch a diſability 
may be pleaded, as an exemption from the 
penalty inflicted by this by-law, upon thoſe 
who decline taking upon chem the office of 
Sheriff. 


In every view in which I have been able 
to conſider this matter, I think this action 
cannot be ſupported. 


If they rely on the Corporation- act; by 
the literal and expreſs proviſion of that act 
no perſon can be elected, who hath not 
within a year taken the ſacrament in the 
Church of England; the Defendant hath not 

4 taken 
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taken the ſacrament within a year: he is 
not therefore elected. Here they fail. 

If they ground it on the general deſign of 
the legiſlature in paſſing the Corporation- 
act; the deſign was to exclude Diſſenters 
from office, and diſable them from ſerving. 
For in thoſe times, when a ſpirit of into- 
lerance prevailed, and ſeyere meaſures were 
purſued, the Diſſenters were reputed and 
treated as perſons ill-affeted and dangerous 
to the Government : The Defendant there- 
fore, a Difſenter, and in the eye of this law 
a perſon dangerous and ill-affeted, is ex- 
cluded from office, and diſabled from ſerv- 
ing. Here they fail. 

If they ground the action on their own 
by-law ; fince that by-law was profeſſedly 
made to procure fit and able perſons to ſerve 
the office, and the Defendant is not fit and 
able; being expreſsly diſabled by Statute- 
law; here too they fail. 

If they ground it on his diſability hs 
owing to a neglect of taking the ſacrament 
at church, when he ought to have done it; 


the Toleration- act having freed the Diſſen- 
8 2 3 ters 
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ters from all obligation to take the ſacrament 


at church, the Defendant is guilty of no ne- 
glect, no criminal neglect. Here therefore 
they fail. 

Theſe points, my Lords, will * clear 
and plain. 


The Corporation-act, pleaded by the De- 


fendant as rendering him uneligible to this 


office, and incapable of taking it upon him, 
was moſt certainly intended by the legiſla- 
ture to prohibit the perſons therein deſcribed 
being elected to any corporation-offices, and 


to diſable them from taking ſuch offices upon 


them. The act had two parts: Firſt it ap- 
pointed a commiſſion for turning out all that 
were at that time in office, who would not 
comply with what was required as the con- 
dition of their continuance therein, and even 
gave a power to turn them out though they 
ſhould comply: and then it further enacted, 
that from the termination of that com- 
miſſion no perſon hereafter who had not taken 
the ſacrament according to the rites of the 


Church of England within one year pre- 
4 ceding 
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ceding the time of ſuch election, ſhould be 
placed, choſen, or elected, into any office of 
or belonging to the government of any cor- 
poration : And this was done, as it was ex- 
preſsly declared in the preamble to the act, 
in order to perpetuate the ſucceſſion in cor- 
porations in the hands of perſons well-af- 
fected to the government in church and 
ſtate. 5 

It was not their deſign, as hath been 
ſaid ®, © to bring ſuch perſons into corpo-— 
« rations by inducing them to take the ſa- 
% crament in the Church of England ;” the 
legiſlature did not mean to tempt perſons 
who were ill- affected to the government, oc- 
caſionally to conform: It was not, I ſay, 
their deſign to bring them in; they could 
nat truſt them, leſt they ſhould uſe the power 
of their offices to diſtreſs and annoy the ſtate. 
And the reaſon is alledged in the act itſelf : 
it was becauſe there were *-evil ſpirits” 
amongſt them ; and they were afraid of evil 
ſpirits, and determined to keep. them out: 


* By Mr. Baron Perrott. 
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And therefote they put it out of the power 
of electors to chooſe ſuch perſons, and out 
of their power to ſerve; and accordingly 
preſcribed a matk or character, laid down a 
deſcription whereby they ſhould be known 
and diſtinguiſhed by their conduct previous 
to ſuch election; inſtead of appointing a 
condition of their ſerving the office, reſult- 
ing from their future conduct, or ſome con- 
ſequent action to be performed by them: 
they declared ſuch perſons incapable of be- 
ing choſen, as had not taken the ſacrament 
in the church within a year before ſuch 
election; and without this mark of their aſ- 
fection to the church, they could not be in 
office, and there could be no election. 

But as the law then ſtood, no man could 
have pleaded this diſability, reſulting from 
the Corporation- act, in bar of ſuch an ac- 
tion as is now brought againſt the Defen- 
dant; becauſe this diſability was owing to 
what was then in the eye of the law a crime; 
every man being required by the canon- law, 
received and confirmed by ſtatute-law, to 
take the ſacrament in the church at leaſt 


once 
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once 4 year: The law would not permit 4 
man to fay, that he had not taken the ſa- 
crament in the Church of England ; and he 
could not be allowed to plead it in bar of 
any action brought againſt him. 

Bat the caſe is quite altered ſince the act 
of Toleration: It is now no crime for a 
man, who is within the deſcription of that 
AR, to ſay he is a Diflenter ; nor is it any 
cringe for him not to take the facrament ac- 
cording to the rites of the Church of Eng- 
land: Nay, the crime is, if he does it con- 
to the dictates of his conſcience, 

If it is a crime not to take the ſacrament 
at charch, it muſt be a crime by ſome Law ; 
which muſt be either Common or Statute- 
law, the Canon-law inforcing it depending 
wholly upon the Statute-la w. Now the 
Statute-law is repealed as to perſons capable 
of pleading that they are ſo and fo qualified; 
and therefore the Canon-law is repealed with 
regard to thoſe perſons. If it is a crime by 
Common-law, it muſt be ſo either by Uſage 
or Principle. There is no uſage or cuſtom, 
independent of poſitive law, which makes 

; 8 4 Noncon= 
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Nonconformity a crime. The eternal prine 
ciples of Natural Religion are part of the 
Common-law : The eſſential principles of 
Revealed Religion are part of the Common- 
law; fo that any perſon reviling, ſubverting, 
or ridiculing them, may be proſecuted at 
Common-law. But it cannot be ſhewn from 
the principles of Natural or Revealed Reli- 
gion, that, independent of poſitive law, tem- 
poral puniſhments ought to be inflicted for 
mere opinions with reſpect to particular 
modes of worſhip. . 

Perſecution for. a ſincere, though erro- 
neous conſcience, is not to be deduced from 
reaſon 'or the fitneſs of things; it can only 
ſtand upon poſitive law. 


It hath been ſaid *, that “the Tolera- 
e tion-a only amounts to an exemption of 
« Proteſtant Diſſenters from the penalties 
« of certain laws therein particularly men- 
te tioned, and to nothing more; that if 
% jt had been intended to bear, and to 
te have any operation upon the Corpora- 


Mr. Baron Perrott, ; 
| & tion 
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* tion-aQ, the Corporation-a& ought to 
c have been mentioned therein; and there 
* ought to have been ſome enacting clauſe, 
« exempting Diſſenters from proſecution in 
** conſequence of this act, and enabling 
« them to plead their not having received 
te the ſacrament according to the rites of 
* the Church of England, in bar of ſuch 
* Action.” But this is much too limited 
and narrow a conception of the Toleration- 
act: which amounts conſequentially to a 
great deal more than this; and it hath con- 
ſequentially an influence and operation upon 
the Corporation- act in particular. The To- 
leration- act renders that which was illegal 
before, now legal; the Diſſenters way of 
worſhip is permitted and allowed by this 
Act; it is not only exempted from puniſh- 
ment, but rendered innocent and lawful ; it 
is eſtabliſhed : it is put under the protec- 
tion, and is not merely under the conni- 
yance, of the law. In caſe thoſe who are 
appointed by law to regiſter Diſſenting places 
of worſhip, refuſe on any pretence to do it, 
we 
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mus to compel them. 

Now there cannot be a plainer poſition, 
than that the Law protects nothing, in that 
very reſpect in which it is in the eye of the 
hw, at the ſame time, a crime. Diſſenters, 
within the deſcription of the Toleration- act, 
are reſtored to a legal conſideration and ca- 
pacity; and an hundred conſequences will 
ſrom thence follow, which are not men- 
tioned in the Act. For inſtance, previous 
to the Toleration- act, it was unlawful to 
deviſe any legacy for the ſupport of Diſſent- 
ing Congregations, or for the benefit of Diſ- 
Enting Miniſters; for the Law knew no 
Aach aſſemblies, and no ſuch perſons; and 
fach a devife was abſolutely void, being left 
to what the law called ſuperſtitious purpoſes, 
But will it be ſaid in any Court in England, 
that ſach a deviſe is not a good and valid 
one now ? And yet there is nothing faid of 
this in the Toleration- act. By that Act the 
Diſſenters are freed, not only from the pains 
and penalties of the Laws therein particu- 
Aly ſpecified, but from all eccleſiaſtical cen- 
| ſures, 
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fures, and from all penalty and puniſhment 
whatſoever on account of their Nonconfor- 
mity; which is allowed and protected by 
this act, and is therefore in the eye of the 
law no longer a crime. Now if the Defen- 
dant may ſay he is a Diſſenter; if the Law 
doth not ſtop his mouth; if he may declare, 
that he hath not taken the ſacrament ac- 
cording to the rites of the Church of Eng- 
land without being conſidered as criminal; 
if, I fay, his mouth is not ſtopped by the 
Law, he may then plead his not having 
taken the ſacrament according to the rites 
of the Church of England, in bar of this 
action. It is ſuch a diſability as doth not 
leave him liable to any action, or to any pe- 
nalty or puniſhment whatſoever. 


It is indeed ſaid * to be a maxim in 
« law, That a man ſhall not be allowed to 
« diſable himſelf.” But when this maxim 
is applied to the preſent caſe, it is laid down 
in too large a ſenſe; I ſay, when it is ex- 
tended to comprehend a legal diſability, it 


Mr. Baron Perrott. 
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is taken in too great a latitude. What! 

ſhall not a man be allowed to plead, that he 
is not fit and able? Theſe words are inſerted 
in the By-Law, as the ground of making 


it ; and in the Plaintiff's declaration, as the 
ground of his action againſt the Defendant : 
it is alledged, that the Defendant was fit 
and able, and that he refuſed to ſerve not 
having a reaſonable excuſe. It is certain, 
and it is hereby in effect admitted, that if 
he is not fit and able, and that if he hath a 
reaſonable excuſe, he may plead it in bar of 
this action. Surely he might plead, that he 
was not worth fifteen thouſand pounds, pro- 
vided that was really the caſe, as a circum- 
ſtance that would render him not fit and 
able. And if the law allows him to ſay, 
that he hath not taken the ſacrament ac- 
cording to the rites of the Church of Eng- 
land, being within the deſcription of the 
Toleration- act; he may plead that likewiſe, 
to ſhew that he is not fit and able: It is a 
reaſonable, it is a lawful excuſe. 
My Lords, the meaning of this maxim, 
« That a man ſhall not difable himſelf,” is 
ſolely 
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folely this, That a man ſhall not diſable 
himſelf by his own wilful crime: And ſuch 
a diſability the law will not allow him to 
plead. If a man contracts to ſell an eſtate 
to any perſon upon certain terms at ſuch a 
time, and in the mean time he ſells it to 
another; he ſhall not be allowed to fay, 
Sir, I cannot fulfil my contract; it is out of 
my power; I have ſold my eſtate to another. 
Such a plea would be no bar to an action, 
becauſe the act of his felling it to another is 
the very breach of contract. 80 likewiſe a 
man, who hath promiſed marriage to one 
lady, and afterwards marries another, can- 
not plead in bar of a proſecution from the 
firſt lady, that he is already married; be- 
rauſe his marrying the ſecond lady is the 
very breach of promiſe to the firſt, A man 
ſhall not be allowed to plead, that he was 
drunk, in bar of a criminal proſecution, 
though perhaps he was at the time as inca- 
pable of the exerciſe of reaſon as if he had 
been inſane ; becauſe his drunkenneſs was 
itſelf a crime: he ſhall not be allowed to 


excuſe one crime by another. © The Roman 
ſoldier, 
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foldier, who cut off his thumbs, was not 
ſuffered to plead his diſability for the ſer- 
vice, to procure his diſmiſſion with impu- 
nity ; becauſe his incapacity was deſignedly 
brought on him by his own wilful fault. 
And I am glad to obſerve fo good an agree- 
ment among the Judges upon this point, 
who have ſtated it with great preciſion and 
clearneſs. | 

When it was ſaid * therefore, That © a 
* man cannot plead his crime, in excuſe 
« for not doing what he is by law required 
44 to do;” it only amounts to this, That he 
cannot plead in excuſe what, when pleaded, 
is no excuſe : but there is not in this the 
ſhadow of an objection to his pleading what 
is an excuſe, pleading a legal diſqualifica- 
tion. If he is nominated to be a Juſtice of 
the Peace, he may ſay, I cannot be a Juſtice 
of Peace, for I have not an hundred pounds 
2 year. In like manner a Diſſenter may 
plead, I have not qualified, and I cannot 
qualify, and am not obliged to qualify ; 


M. Baron perrott. 
and 
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and you have no right to fine me for nat 
ſerving. 

It bath been ſaid “, That“ the King 
« hath a right to the ſervice of all his ſub- 
«« jets.” And this aſſertion is very true, 
provided it be properly qualified. For ſure- 
ly, againſt the operation of this general 
right in particular caſes, a man may plead 
a Natural or Civil diſability, May not a 
man plead, that he was upon the high-ſeas? 
May not idiocy or lunacy be pleaded ? which 
are Natural diſabilities: Or a judgment of 
a court of law? and much more, a judg- 
ment of Parliament? which are Civil diſabi- 
lities. 

It hath been ſaid + to be a maxim, 
« that no man can plead his being a lu- 
c natic, to avoid a deed executed, or ex- 
© cuſe an act done, at that time; becauſe,” 
it is ſaid, „if he was a lunatic, he could 
« not remember any action he did during 
the period of his inſanity.” And this 
was doctrine formerly laid down by ſome 


M. Baron Perrott. + Mr. Baron Perrott. 
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Judges; but I am glad to find, that of late 
it hath been generally exploded ; for the 
reaſon afligned for it is, in my opinion, 
wholly inſufficient to ſupport it; becauſe, 
though he could not remember what paſſed - 
during his infanity, yet he might juſtly ſay, 
If he ever executed ſuch a deed, or did 
ſuch an action, it muſt have been during 
his confinement or lunacy; for he did not 
do it either before or ſince that time. 

As to the caſe, in which a man's plea of 
inſanity was actually ſet aſide; it was nothing 
more than this: It was when they pleaded 
ore tenus; the man pleaded, that he was at 
the time out of his ſenſes. It was replied, 
How do you know that you was out of your 
ſenſes ? No man that is ſo, knows himſelf 
to be ſo. And accordingly his plea was 
upon this quibble ſet aſide; not becauſe it 
was not a valid one, if he was out of his 
ſenſes ; but becauſe they concluded, he was 
not out of his ſenſes. If he had alledged, 
that he was at that time confined, being 
apprehended to be out of his ſenſes ; no ad- 
vantage could have been taken of his manner 


of 
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of ' expreſſing himſelf; and his * muſt 
have been allowed to be good. | 
As to Larwoad's caſe; he was not al- 
lowed the benefit of the Toleration- act, be- 
' cauſe he did not plead it. If he had in- 
ſeſted an bis right to the benefit of it in his 
plea, the judgment muſt have been diffe- 
rent. His inſerting it in his replication was 
not allowed, not becauſe it was not an al- 
tegation that would have excuſed him, if it 
had been originally taken notice of it in his 
plea.; but becauſe its being only mentioned 
afterwards was a departure from his plea, 
In the caſe of the. Mayor of Guildford, 
the Toleration- act was pleaded, the plea was 
allowed good, the diſability being eſteemed 
a lawful one; and the judgment was right. 
' And here the Defendant hath likewiſe 
inſiſted on his right to the benefit of the 
Toleration-act in his plea; he faith he is 
bona fide a Diſſenter, within the deſcrip- 
tion of the Toleration- act; that he hath 
taken the oaths and ſubſcribed the declara- 
tion required by that Act to ſhew that he is 


not a "OR Recuſant ; that he hath never 
T received 
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received the ſacrament according to the rites 
of the Church of England, and that he can- 


not in conſcience do it; and that for more 


than fifty years paſt he hath not been pre- 


ſent at Church at the celebration of the 


eſtabliſhed worſhip ; but hath conſtantly re- 
ceived the ſacrament, and attended divine 
ſervice, among the Proteſtant Diſſenters, 
And theſe facts are not denied by the Plaine 
tiff: though they might eaſily have been 
traverſed, and it was incumbent upon them 
to have done it, if they had not known they 
ſhould certainly fail in it, There can be 
no doubt therefore that the Defendant is a 
Diſſenter, an honeſt conſcientious Diſſenter ; 
and no conſcientious Difſenter can take the 
ſacrament at church; the Defendant faith 
he cannot do it, and he is not obliged to do 
it. And as this is the caſe, as the Law al- 
lows him to ſay this, as it hath not ſtopped 
his mouth ; the plea which he makes is a 
lawful plea, his diſability being through no 
crime or fault of his own ; I fay, he is diſ- 
abled by Act of Parliament, without the 


concurrence or interyention of any fault or 


crime 
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crime of his own; and therefore he may 
plead this diſability in bar of the preſent 
action. 


The caſe of “ Atheiſts and Infidels ® is 
Out of the preſent queſtion ; they come not 
within the deſcription of the Toleration- act. 
And this is the ſole point to be enquired 
into, in all caſes of the like nature with that 
of the Defendant, who here pleads the To- 
leration-at; Is the man bona fide a Dif- 
ſenter withiti the deſcription of that AR? 
If not, he cannot plead his diſability in con- 
ſequence of his not having taken the ſacra- 
ment in the Church of England: if he is, 
he may lawfully and with effect plead it, 
in bar of ſuch an action. And the queſtion, 
on whieh this diſtinction is grounded, muſt 
be tried by a jury. 

It bath been faid +, that © this being a 
« matter between God and a man's own 
et conſcience, it cannot come under P 
* cognizance of a jury.” But certainly i 


„ Objefted by Mr: Baron Perrott. + Mr. Baron Perrott, 
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may: and, though God alone is the abſo-: 


lute judge of a man's religious profeſſion, ; 


and of his conſcience ; yet there are ſome 
marks even of ſincerity ; among which there 
is none more certain than conſiſtency. 
Surely a man's ſincerity may be judged of 
by overt- acts: It is a juſt and excellent 
maxim, which will hold good in this as in 
all other caſes, By their fruits ye ſhall. 
« know them.” Do they do not fay. 
go to Meeting now and then—but do they 
frequent the Meeting-houſe ? Do they join 
generally and ſtatedly, in divine worſhip. 
with diſſenting congregations ? Whether 
they do or not, may be aſcertained by their. 
neighbours, and by thoſe who frequent the. 
ſame places of worſhip. In caſe a man hath, 
occaſionally conformed for the ſake of places, 
of truſt and profit; in that caſe, I imagine, 
a jury would not heſitate in their verdict. 
If. a man then alledges he is a Diſſenter, 
and claims the protection and the advantages 
of the Toleration- act; a jury may juſtly find, 
that he is not a Diſſenter within the deſcrip- 
tion of the Toleration- act, ſo far as to rendet 
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his diſability a lawful one: If he takes 
the ſacrament for his intereſt, the jury may 


fairly conclude, that his ſcruple of con- 
ſcience is a falſe pretence when ſet up to 
avoid a burthen, 


The Defendant in the preſent cauſe pleads, 
that he is a Diſſenter within the deſcription- 
of the Toleration- act; that he hath not 
taken the ſacrament in the Church of Eng- 


land within one year preceding the time of. 


his fuppoſed election, nor ever in his whole 
life; and that he cannot in conſcience do: 
3 WES 
. Conſcience is not controulable by human 
laws, nor amenable to human tribunals. 
Perſecution, or attempts to force conſcience,- 
will never produce conviction ; and are only 
calculated to ma. 2 or— mar- 
tyrs. | 

My Lords, there never was a 0 in- 
ſtance from the Saxon times down to our 
own, in which a man was ever puniſhed 
for erroneons opinions concerning rites of 
modes of worlhip,. but upon ſome. poſitive 
Co. 4 law. 


— —— 
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law. The common law of England, which 
is only common reaſon or uſage, knows of 
no proſecution for mere opinions : For 
Atheiſm, Blaſphemy, and reviling the Chriſ- 
tian Religion, there have been inſtances of 
perſons proſecuted and puniſhed upon the 
common law ; but bare Nonconformity is 
no ſin by the common law: and all poſitive 
laws inflicting any pains or penalties for 
Noneonformity to the eftabliſhed rites and 
modes, are repealed by the Act of Tolera- 
tion; and Diſſenters are thereby exempted 
from all ecclefiaſtical cenſures. 

What bloodſhed and confuſion have been 
occaſioned from the reign of Henry the 
Fourth, when the firſt penal ſtatutes were 
enacted, down to the Revolution in this 
kingdom, by laws made to force conſcience. 
There is nothing certainly more unreaſon- 
able, more inconſiſtent with the rights of 
human nature, more contrary to the ſpirit 
and precepts of the Chriſtian Religion, more 
iniquitous and unjuſt, more impolitic, than 
Perſecution. It is againſt Natural Religion, 
Revealed Religion, and ſound Policy, 
1 25 Sad 
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Sad experience, and a large mind, taught 
that great man the Preſident De Thou, this 

doctrine: let any man read the many ad- 

mirable things which, though a Papiſt, he 


hath dared to advance upon the ſubject, in 
the dedication of his hiſtory to Harry the 
Fourth of France (which I never read with- 
out rapture) ; and he will be fully con- 
vinced, not only how cruel, but how im- 
politic, it is to perſecute for religious opinions, 
I am ſorry, that of late his. countrymen 
have begun to open their eyes, ſee their 
error, and adopt his ſentiments; I ſhould 
not have broke my heart, (I hope I may 
fay ſo without breach of chriſtian charity), 
if France had continued to cheriſh the Je- 
ſuits, and to perſecute the Huguenots. 
There was no occaſion to revoke the Edict 
of Nants ; the Jeſyits needed only to have 
adviſed a plan ſimilar to what is contended 
for, in the preſent caſe ; Make a law to ren- 
der them incapable of office ; make another, 
to puniſh them for not ſerving. If they 
accept, puniſh them (for it is admitted on 
all hands, that the Defendant in the caufe 

2 before 


2889 Lord Mansrieid's Speech 
before your Lordſhips is proſecutable for 
taking the office upon him): If they acs 
cept, puniſh them; if they refuſe, puniſh 
them; if they ſay, yes, puniſh them ; if 
they ſay, no, puniſh them. My Lords, 
this is a moſt exquiſite dilemma, from which 
there is no eſcaping ; it is a trap a man cane 
not get out of ; it is as bad perſecution as 
that of Procruftes : If they are too ſhort, 
ſtretch them; if they are too long, lop 
them. Small wonld have been their conſo- 
lation to have been gravely told, The Edict 
of Nants is kept invidlable ; you have the full 
benefit of that AR of Toleration, you may 
take the ſacrament in your own way with 
impunity ; you are not compelled to go to 
Maſs. Was this cafe but told in the City of 
London as of a proceeding in France, how 
would they exclaim againſt the jeſuitical diſ- 
tinction! and yet in truth it comes from 
themſelves : the Jeſuits never thought of it; 
when they meant to perſecute, their Act of 
Toleration, the Edict of Nants, was re- 
pealed. 


This 
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This By-law, by which the Diſſenters 
are to be reduced to this wretched dilemma, 
is a By- law of the City, a local corporation, 
contrary to an Act of Parliament, which is 
the law of the land; a modern By-law, of 
very modern date, made long ſince the Cor- 
poration- act, long ſince the Toleration- act, 
in the face of them: for they knew theſe 
laws were in being. It was made in ſome 
year of the reign of the late king : I forget 
which; but it was made about the time of 
building the Man/ion-houſe. Now if it could 
be ſuppoſed, the City have a power of mak- 
ing ſuch a By-law ; it would entirely ſub- 
vert the Toleration- act, the deſign of which 
was to exempt the Difſenters from all pe- 
nalties ; for by ſuch a By-law they have it 
in their power to make every Diſſenter pay 
a fine of ſix hundred pounds, or any ſum 
they pleaſe ; for it amounts to that. 

The profeſſed deſign of making this By- 
law, was to. get fit and able perſons to ſerve 
the office : and the Plaintiff ſets forth in his 
declaration, that if the Diſſenters are ex- 
cluded, they ſhall want fit and able perſons 
U to 
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to ſerve the office, But were I to deliver 
my own ſuſpicion, it would be, that they 
did not ſo much wiſh for their ſervices, as 
for their fines. Diſſenters have been ap- 
pointed to this office, one who was blind, 
another who was bedridden; not, I ſuppoſe, 
on account of their being fit and able to ſerye 
the office. No; they were diſabled both 
by Nature and by Law. 

We had a caſe lately in the Courts below, 
of a perſon choſen Mayor of a Corporation, 
while he was beyond the ſeas, with his Ma- 
jeſty's troops in America; and they knew 
him to be ſo. Did they want him to ſerve 
the office? No; it was impoſſible. But they 
had a mind to continue the former Mayor a 
year longer, and to have a pretence for ſet- 
ting aſide him who was now choſen, on all 
future occaſions, as having been elected 
before. 

In the cauſe before your Lordſhips, the 
Defendant was by law incapable at the time 
of his pretended election: and it is my firm 
perſuaſion, that he was choſen becauſe he 
was incapable. If he had been capable, he 
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had not been choſen; for they did not want 
him to ſerve the office. They choſe him, 
becauſe without a breach of the law and an 
uſurpation on the Crown, he could not ſerve 
the office. They choſe him, that he might 
fall under the penalty of their By-law made 
to ſerve a particular purpoſe : In oppoſition 
to which, and to avoid the fine thereby im- 
poſed, he hath pleaded a legal diſability 
grounded on two Acts of Parliament: As I 
am of opinion, that his plea is good, I con- 
clude with moving your Lordſhips, 


That the Judgment be affirmed. 


c . . = ol Nine εινν 


The Judgment was immediately affirmed, 
Nemine contradicente ; and the entry in the 
Journal is in the following words : 


Die Mercurii 4 Februar 1767. 
It is ordered and adjudged by the Lords 
Spiritual and Temporal in Parliament aſ- 


ſembled, That the Judgment given by the 


Commiſſioners Delegates appointed to hear 
4 | the 
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the Errors in a Judgment given in the She- 
riff's Court, London, and affirmed by the 
Court of Huſtings, reverſing the Judgment 
of the Sheriff's Court and Court of Huſtings, 
be and the ſame is hereby affirmed ; and 
that the Record be remitted, 
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